CASES
ARGUED AND DETERMINED

IN

PHE STPRENEB CQURY

OF. THE

STATE OF ARKARSAS

AT JANUARY TERM, A: D. 1839:

Tur Srate against Josern J. Srmnoxs.

Motion for rule to show cavse why an atlachment should not, issue
Jor a conterﬁpt.

Under the statute of 1836, ¢ to regulate the practice.in the Supreme Court,”
it is'necessary for the Clerk of the Circuit Court to whom & writ of error-is
directed, either to endorse upon. the writ of error, or attach to it, his rétarn,
signed as clerk, and sealed with his seal of office. '

A failure to make return, is a contempt of this court; and the clerk is. not
excused because he was ignorant of the law, nor although hestates in. his
answer, that no'contempt was intended. '

' This was a motion, in the case of ngis:S.' Tweedy vs. Benjamin

Murphy, in crror to Conway Circuit Court, for a rule against the clerk’

of that court.

Rinco, Chicf Justice. delivered the opinion of the Court:

‘On the motion of the plaintiff, a rule was made at the last term of -
this court, against Joseph J.. Simmons, Clerk of the Circuit Court of
Conway County, to show cause at the present tcrm, why he should not
be attached for failing to make due return of the writ of crror issucd,
and addrcéscd to him in this case. '

At the preéent ‘term, said Simmons personally appeared, in'obgdi.
ence fo said rule, and filed his affidavit, by way of showing cause.
against the rale; stating “ thathe was clerk underthe territorial govern:
menty and as such, made out and - cerlified records te’ the: Superior
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!gggl.n Court; }d\lt was not then. reqmred ‘as" he understood: the law and
A’Jun v 1839 practlce, to attach the Wnt of error to’ the record and he-never knew
Tan S'.nﬂ: before; that the law had heen changed, and that thé clerk. was now
SIMMONS reqmred by law, to attdch the. wnt of error by seal, to the transcmpt
of .the. record; . and ‘that "his omxssmn to attach the writ of ‘€rror,” was
ziok: W1th a desxgn to show, contempt to. the court! -or ‘its authonty, but
from the fact that he was utterly i ignorant that it was ‘hecessary or
required,”. and thereupon moved the court to discharge the' rule.

I this showing’ sufficient? The ninth section of the act of 1836 “lo
regulate the practice id the Supxeme Court in appea]s and wrrits of error
in-civil :cases,” p'xmphlet laws, p. 1‘31, provxdes that all writs of- error
shall be returned, signed by the clerk of the: court to which‘such writ

-shall be addressed under the seal thcreot, and if an y clcrk shal] fajl to
make due return of any, writ to the; Suprcme Court, he’ shal} be liable
to be pumshed by such -court -on: attachment forhis contempt, in the
sdme manner as-officers of other courts, for dlcobeymg the ,process or
-orders of such courts. In the present case, the writ of. error had not’
the-return of the Clerk of the (ArCuxtLourt sxgncd by hrm and sea.led:
with the-seal of the court ‘of “Wwhich he was €lerk, elther ‘endorsed ‘
‘thereon or attached ﬂereto as requxred by the provrslons of the statute,'
‘and- although ‘such rcturn m'1y not ..ave been reqmred by the law or
‘practice ander the tCI‘N"ON’ll ¢rovemment of Arkansas, we thmk there.
cannot . exist a reasonable- doubt, that it is, required, by the :a,bo'te
recited stdtute, and the ﬂu]uxe of the clerk :to ymake such return, is
in contemplatlon of the stdtute, a contempt of the law, and the processf
and authority-of tie court; for which the dlerkis liable’ to be.attachedz‘ ’
=and punishicd by this- court ~ N

Here ignor: ance of thelawi is the pnncrpdl ground relied: upon to- dis-
charge the rule, dlthough in conncctlon therethh the clerk. expreﬂs]y\
isavows .on oath,, any ¢ deszrrn "‘show contempt to the’ ‘court or rts"
au\horltlcs, notmth#audmt1r the: amm ignorantia legis non: excusat,'
-which apphes as {ormbly to. acte done or omxtted Wthh atnount in’
legal contemplatxon to:a coutempt of the proce=s and authont‘ of the
court, as to acts imitted ¢ ed. . 10, f A' :
-civil ]awe of the' land It cdnnot, in. exther caSe amo_v nt{o a defenc or'

' _]uauﬁcatxon. ‘

dn. his case, facts nmountms’r in’ law to.a contempt;wbemg admxtted
the; reapondent cannot tOld the legalconsequence thiereof by asowmg
srtnp}_y that no contem; WS thereby intended::
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"The practice on the subject not having been hitherto well establigh- MITTLE
ed, the court deem i proper thus definitely to'settie the rule, that the Jan'v. 1559
officers subject'\td its operation may understand distinctly the responsi- Tas Stats

v N . ' 8.
bility junder which they act. © SIMMONS

Whircfore it is the opinion of this court, that the cause shown by the
respondent is not safficient to dizcharge the rule, and the same must,

therefore, be made absolute.




