OF THE STATE OF ARKANSAS.

JarrETT, ADN'R OF ACHESON, against WiLsON, apx’r oF Wirson.
Error to Lawrence Circuit Court.

If the defendant pleads, after demurrer.to-the declaration overruled, he can
take no advantage in this Court of insufficiency of the declaration. He
~ shonld let judgment go npon the demurrer, and appeal. ’
Upon issue on replication that there are goods unadministered, to the plea of
plene administravit, the verdict ought to find the amount. of assets unadmin-
~ istered, and if it do not, the judgment 1s bad.

And.if in such case the judgment be that « the plaintiff recover of the defend-
¢ ant his debt and damages, &c., to be levied of the geods, &c. of his intes-
< tate, if any he hath unadministered, and if none, of his own proper goods,
« &e.,” it is equally bad, whether oné partof the judgment might be re-
versed and the other affirmed, or not. ’ L

If one part could be affirmed and the other reversed; still the situation of the
plaintiff in error would not be bettered. His own property would still be
liable, if he has no assets unadministersd.

The statote of the State curing informality, &c., does not extend to a case like
the present. ‘

=7 This was an action of dcbt, commenced in the Lawrence Circuit.
Court; by Marcus Filson against Jarrett, administrator of John Ache--

%on; deceased, upon a writing obligatory, execuied by Acheson in his
‘lifetime, whereby he aeknowledged ﬂi:_xt ‘Wilson had advanced and
.become liable for him, Achesen, to the amount of §E676 70. At'May
5’i‘e’m,’ 1835, of the Court below, the defendant below craved oyer of
the writing obligatory, and demurred to the declaration, which de-
murrér was overruled, and the defendant below thén filed kis plea of
plene administravit, except as to the sum of §240 92, to which plea
the plaintiff below demurred, and his demurrer being overruled, he
filed his'rep'l_ication',' that the defendant had in his bands at the com-
mencement of the suit, goods and chattels of his intestate unadminis-
tered, to the amount of the debt—concluding to the country, to which
the defendant below joined issue, and thercupon the following judg-
ment was rendered—ihat the defendant having failed to produce evi-
dence to sustain his plea, and sayi_rig nothing farther in bar or preclu-
sion; &c., and there being sufficient evidence of the p!aintiﬂ’s demand,
# it is therefore considered by the Court that the said plaintiff have
and recover of the said’ defendant the sum of $6676 70, debt, and

£1068 23, damages, and costs of suit, to be levied of the goods and -

chattels which were of the said John Acheson at the time of his death,
in the hands of the said administrator, defendant as aforesaid, remain-
ing to be administered upon; if so much thereof in his hands:to bé ad-
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CASES IN THE SUPREME COURT

ministered he hath not, then to be levied on the proper goods and
chattels of said defendant.”

The errors assizned were, 1st, That the declaration was uncertain
and insufficient: 2d, The ove"mimrr of the demurrer: 3d, That the
Court rendered Jud"ment without 1mpan'1e1hng a jury, or having the
case submitted to the Court: and 4th, The form of the judgment as
against the proper goods and chattels of the administrator.

Rineo, Chief Justice, and DICKINSON, Judge, hiving been engaged
in the case, did not sit therein, and it came on to be tried before
Lacy, Judge, Cavsiy and Hacearp, Special Jua’ws, in the name of
Jarrett, adm’r., against Alezander Wilson, adm s of .Marcus Wilson, the
oiginal plaintiff below.

Hawz, for the plaintiff in error, contended 'that the demurrer to the
declaration was wrongly. overruled, and that therc was error in the

judgment below.

TrarnaLy and Cocxe, contra: Various obJectlonq are taken to the
declaration, the sufficiency of which, cannot certainly at this stage of
the cause be put in question. But the objections themselves are with-
out form or-propriety. Sce Statute of Jeofuil, McCampbell’s Digest, 332,
Demurrer overruled or withdrawn pricludes the defendant from- ‘going
back to the_]udgmenh.

The plaintiff contends there is no order on the. record, referring the
decmon of the case to the Court. The Court could not-have decided
upon the case without the consent of the parties, and after judgment
the legal presumption is conclusive that it was by virtuc of that-consent
that the Court acted. Every thing will be prc:umed in favor of the
judgment below, which is not contradlcted by the record is a princi-
ple too well settled and tco frequentl_y referred to before the Court to
need a reference now.

‘The judgment against the administrator de bonis intestatl, is un-
douhtedly good. The residue of the judgment may be erroneous. If
it is, 'as-the two Judgments are separate and not dependant on each
other, so much of the judgment-of the Court below as is de bonis pro-
priis may be reversed, and the judgment de bonis intestati be affirmed.
Tidd’s Practice, 1128; 1129; 4 Burrows, 2018; 2 Bacon 228-29, A
judgment for debt and damages may bé reversed as to the damages
and affirmed as to the debt. Tidd, 1128-9.

Causiv, Specml Judgey delivered the opinion of the Court: This
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cause comes before the Court upon a writ of error, sued out by the, "S,’;{‘
plaintiff in error, against the intestate of defendant in error, to the July, 1838,
Lawrence Circuit Court. ' m‘
The intestate of the defendant in error brought an action of debtin wyrgon;
the Court below against the plaintiff in error in an instrument of writ-
ing, signed and sealed by John Acheson, the plaintiff’s intestate,:by
which the intestate acknowledges his indebtedness to the defendant’s
intestate in the sum of three thousand and seventy-seven dollars, and
the liability of the defendant’s intestate for him to pay certain debts to
sundry persons, amounting to'the sum of three thousand two handred
and ninety-ninc dollars and seventy cents, the two sums ma.kmg the
‘aggregate amount of six thousand six hundred and seventy-sm dellars
-and seventy cents. 'To the declaration filed the defendant in the Court
below demurred, but the Court overruled the demurrer; he then pléad-
ed that the action was prematurely brought,. but withdrew this plea
-pleaded plene administravit, praeter two hundred and forty-two dollars
and ninety-two cents, to which plea the plaintiff in the Court below
demurred: the Court however overruled the demurrer, and he then
filed his replication, in which he alleges that the plaintitf in error at
the commencement of this suit, and ever since, had divers goods and
chattels which were of his infestate at the time of his death, in his
hands as administrator, to be admlmstered of great value, to wit: of
the value of the debt set forth in the declaration, and wherewith as ad-
ministrator he ceéuld and ought to have satisfied the debt in the decla-
ration mentioned; on this replication issue was joined. Under this
etate of pleading, the Court below (for it appears that no verdict was
rendered by a jury) entered up judgment de bonis intestaii et si non de
bonis propriis against the plaintiff for the debt, and one thousand and
slxty-elght dollars and twenty-three cents damages and costs. The
errors assigned may be resolved into two: First, that the declaration
isinsufficient: Second, that the judgment given in the Court below is
erroneous and illegal..
The first objection the Court considers untenable, admitting the in-
sufficiency of the declaration, there being a cause of action apparent
on the face of it, no such objection can be successfully urged before
this tribunal. The proper time for making the objection has passed.
The plaintiff if he relied on the insufficiency of the declaration,should
have appealed from the judgment of the Court, on the demurrer to the
same. . On this point, the authorities are too conclusive to admit of a
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ot oo doubt. See?2d Marshalls Roports, 143,254, 495; '3 Bibb, 525 Co-
Say, 1838, pmym’s Dhigrest, 6 v. 623 Story’s Pleodings, 71.
m Bt s been contended by the coansel for the defendant ihat fhe ob-
WIS, Jection mgamsttﬂhxe jude omentshoald mot lbe sastzamaﬂ, because ithe jodg-
mont eonsists of dfzzdt;md: and independent jpaits, and that portion-gpe-
waiting wnjosily a.gmnmt the plaictiff’s own Jproperly imay well be re-
versed, and the remaining part affecting him in his mepnesen‘taﬁwe
character of administrator affirmed: bat in the wiew of ithe Court, whe-
ither the judgmentconsists of distinct and independent jparis, 5o iihat
@ne partmight be reversed and the olber a@finmed, or thesame isinca-
jpableof separation is a maiter ]pel‘fec..l;y immaterial, as ftlve cmission to
statein tthe judgment the amountof @ssels enadministered witiates the
whaleof it. The plea of plene administravit, hough mot sastained, 5
motwecessatily = false pleawiithin the knowledme of ithe patty pleading
it; mnd i it be found against Twim, the werdict oughttits find tthe amoant
«of =ssets unadministered, and he is balble for. (ﬁhdﬁtsnmm‘]y Siglarws.
Heywood, 8k Wheatom, 675

Buppose onepart of the jadgmeont were reversell and théother af-
Hirmed, would it Ibetter the situation of the plaintiff in ewror? Noiin
he Teast, for even fhen fthe gﬂa.mniﬂ“ s @wn property (apon the sepposi-
{fion hvatt The s mo assets o be administered,) wodld be exposed ftothe
jpayment of thedebt. Wihether he phoiinitiff Thas wssets unadminister:
‘edwrmat, it is impradiicable for this Court to detenmine. From he
wecord mon wonstat lhe lhas ene cent; if ithe conssguence suggedted
wrould resalt from carrying o €ffect either part of the jjudgment, (and
ithat it would seems oo diear o be denied), a reversal @f it iis absalate-
v required. "The act of the Lisgidlatare in regand tto informality in
ipleading, relied wpon jin argoment by ithe defendant’s coansel, the
Court camut consifler applicableto the case ipresented Iby ithe record.

The jodgment is fherdfnre reversed, the «case remanded for @ mesw
ﬁmﬂLM«mﬁts iim s Cloirtt awarded to fhe plamiiff jin emror.

Mnmﬁmacmn,m of tthe Judges in ithis cause, dissents from
tehe opitiis of the Comrt hherein delivered at ifhis fime, «o far as the first
mssignmenttof errors fis decided w wpon. [t is met deemed mecesany or
iimportant tte deci@e on vsmﬂ rasdignment, Tbecause such (&icmsmn wonld .
mot wary (the resdltof the case. Ardimasmach as fhere was o wiith- .
drawal of tthe @emurrer o the dedlaration prior totthe plea o themerits
being iintenposed, ithe reasons pon which that jpart of the qpigian of
ithe Court iis predicated, lhave mo force here. "Therefore 2 mon-gon-
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ourrenvewn thet point with the opimion is herestated, and said diey: . wiiue

ordered io be entered with theopinion delivered in this case. s, B,
@. N. CAUSIN, . P
NATHAN HAGGARD,  ios,
THES. J. LACY.
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