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Palmer and Southmayd, chats
Ashley and Rmuo, p'xrtners int ' >
“of a plea of trespass on the cn 6.7 clara ion contamed sev-
eral counts for’ fmlure to. col]ect demands entrusted to the: defendants, as
attorneys, each concludmg thh the".fo‘ of words commonly used in

. assumpsit, : and a breach in 'nssumpsu, followod by a count and breacb
in indebitatus assumpsit. “A bond for costs was ﬁled by the plamtlﬁ's,'
_who were non-residents of the Sta.te, before the commencement of the
‘ayit, which purported in the bady of it to be ﬁled in an action of as_

sumpsxt. The writ was to answer to'a plea of ¢ Trespass on the case.’

On the 18th.of April,. 1838, the defendants moved the court below
to dismiss the case, on the ground that there was no bond for costs filed
‘therein apphcablc to the case, and no sufficient bond for costs; and
also moved the court to quash the writ, and dismiss the case on the
ground of variance between the writ.and declaration. On the same
day the defendants filed their demurrerto the declaration. Upon this. -
state of the case, the court dismissed the'suit, for want of ‘a sufficient

bond for costs, and the plaintiffs éppoalcd.

Fowven, for the appellants:

Thrs was an action of assumpsit institated by the appellants, Palmer
and Southmayd, against Ashley and Ringo, in the Pulaski Circuit
Cou_rt. The\appellants were pon- re\_s:dents,, _and beﬁ)rg the institution.
of the suif, filed their bond for costs, for a suit about to be commenc ed -
in an action of assumpsit. Vide Gey. Dig. p. 244y sec. 5

fa the commencement of the declaration, tite pjmnhﬂ’a complamed
“of aplea of trespass on the case,” without additig the words “ot prom-
ises,” or any phrase of like import. Each land every countin the
declaration is technically and substantially in ‘ajeumpsit, and so are the
breaches and conclusion. - '

The writ corresponds with the declaratron requmng t}(% defendants
to answer to “a plea of trespass on the case. :
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L;gal{l! At the retarn term, the defendants, Ashley. ard Ringo, appeared by
July, 1838 attorney, and moved to dismiss the suit, because there was no bond for
pALMEB costs filed applicable to the case, the one filed bemfr for an action of-
SO0, assumpsit, and the existing suit one technicaily in case, and to quash
MAYD the writ on account of jts variance fromi the declaration; and,
Asn‘flfj‘“ atthe same time, filed their gencral demurrer to the declaratxon No
RINGO. further notice was taken of the demurrer, or of that branch of the mo-
tion requiring the writ to be quashed; but the residue of the motion
was sustained by the court, and the suit dismissed on the ground that
the suit pending was in case, and the said bond for costs applied to a
different species of actlon——assumpszt. And judgment was, therefore,
given against the said appellants, fof costs of the suit; from whichfinal
Judgmeut this appeal was taken.
The appellants contend:
Ist, That the whole proceedingson their part, including'said bond
and suit, strictly and technically correspond, and are in assumpsit.
~ 2d, That the words in the beginning of thé declaration ¢ trespass
on the case,” are sufficiently descriptive, without adding those of « upon.
promises,” in assampsit, ““or the like; ‘that these phrases are, at best,
but surplusage if inserted; and that an action ¢ on the casé,” in-ity
general meaning, includes assumpsit, and meaps assumpsit, unless the
-idea is controverted by the body of the declamtnon Videl ch. Pl
135, 136; 1 Saund. PL & Ev. 415; Pléad. Assis 209; 11 Eust. 65;
1 Saund. Pi. & Eo. 335.
3d, Ezery count in the declaration: i is'in’ assumpsit, and would con-
clusiv rely fix the character or speciés of the action, even supposing that
the beginning were not sufficiently definite. “Each case is for derelic-
tion of daty of the said Ashley and Ringo, as attorneys, as is properly
laid in as~ump51t Vide Y ch. Pl 90, 139, 140; 2'ck. Pl 96,97; 1

Saun. on Pl & Ev. 109, 415.

4th, Supposing the objection to the writ to be temble, which is not
‘because the declaration and writ under our laws are Joined ton‘cther,
and must be taken together, as to the deacnplxon of ihe suit, &c.; ; yet
.such objection was curred by the said Ashley and Ringo’s appearing,
and filing their demurrer to the declaration, which appearance cured
all possible defocts i in the writ, had there been any——which brings us
back to an issolated point: whatspecies of action is described in the dec-
laration:? Can this court say that it is not assdmpsit? .This settled,
and the. decislon of the Circuit Court must be reversed, as in direct
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violation of law, and vexatious and oppressive to individual right.

Warkins, Trapnart, and Cockr, contra:

The appe]lees rely upon the following points:

1. In the bond for costs in this case, the action is descubed to bea
Y plea in assampsit.”

261
LITTLE

ROCK,
Juiy. 1838.
b

PALMER
and
S8OUTH-
MAYD
vs.
ASHLEY
and

9. In the caption to the declaration and statement of the cause of FNGO-

action, wherefore the: plamtlﬂ's cemplam, the action is described and
stated to be & plea of “trespass on the case, ‘

3. In the wiit mfth's case; the defenda.nts were summoned to answer
unito the plaintlﬁé : réspass on the case.”

There is atthe preéent- day as much difference between the action
of trespass on’ the- case and an action “of assumpsit, as between any

other’ two forms of action known to the common law.
'QOune is‘an actlon en contractu——the othel is an action ex delicto, and
may. as often be one soundmg in cost as in damagea, Where an action

on the case is mentionedina statute, it means an action ex dehcto, and’
nothingelse; and this, in England, i an 1mportdnt distiniction a8 to ac-:

‘tions bailable and not bailable.

The general issue in one is non- -assumpsit—in, the other, not gullty

The two forms of action do not admit of being joined as may debt

‘and; fdetmue debt upon specxalty and debt upen simple contract.—
1t ChizPL. 137,8& 9.

& declaration in- casd soundmg in- cost, should conclude conira’

A pacem-—-m assumpsnt 1% never does; and the -old-fashioned phraeeology,

K f &, contnvmg and ﬁ'audulentlv mtendmg,&c.” has been adjudged to:

IRHECESSHrY in the action of assumpelt, and indeed improper. -

"common ‘counts an action on the case, and is frequent-

{ ever trespass on the case merely.

end ;'of the nature and kind of action in the commence-
ment of the declaratlon, is material as matter of descnptlon, as well to
the court as to the other ‘party; and a baxl ‘bond conditioned. for the
'payment of costs ina dlfferent kiad of actlon, would be msuﬂicwm and
not app]x(,ab]e (or there. mxght be several suits founded upon distinct
cau<es of actior, which cotld not be _;omcd, pendmg in the same cout,
it the s%me time between the same’ partics; and for this reasen, if for

ho other, great parhculanty is requisite in describing the kind of action
' B U

4 books, ¢ trespass on the case upon promises on non-.

e actlonof assump51t was ongmally, aud sfill is, with the
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in the bond for costs, in order that a breach of its conditions could be
sustained. -1st'Ch. P 290.

Butif the statemfzqt-of the kind of ‘action in thé_c@mme‘nccmr:nt of
the declarhtion-is not ma'terial;'the nattire of the action s_gt"f_qi-th“in, the
'writ'-_su‘relj is. Th,e. writ is the summons, which the defe ndant is bound
‘to obey.’ " This is the_commencem‘cnt of the action, and’ the service
of it can aloné give tp the court cognizanice of the case: jt is a moni-
'tiéh to the defendant; by-which'he is made to know: what he is to an-
swer, to whom he is to answer, and-the term of the court at which he
isto appear.. It is the institution of the ‘sujt, upon which all éubsequent
proceedings before the court must rest. , '

dtis unnecessary for the court here to enquire into the nature of this
action, further than what the plaintiff hath himeelf averred it to be.
In'a case where his averments are material, and are to be taken
most strongly against . birxj,_,_ the court will not look behind -the writ
itself, which alone gives character to the action.

‘Bat thereis a material variance - between the qause'of -action as set
forth in the declaration, and that set forth in this case; 'andji"f" the court
-here, upen ai_l ékaminati(;n'of the record, should be sét\isﬁ_ed‘ that éuch
is the fact, it would bave itself constituted a sufficient ground for the
court below to have quashed the writ upon motion.

A bond for costsis required in all cases previous to the institution of
suits by non-residents. Egpeﬁech shows how much ‘securities insuch
bonds and recognizances are disposed to avail thémselves of technical
objections in avoiding penalties; and it is cleaﬂy Just and proper that
‘all the officers of ‘a courtshould be made secure in their costs, before a
suit shall have been instituted, or suﬁ'ered to pi‘oce‘ed where a bond
or recognizance is required by Statute, and the ﬁdde of taking itand
its conditions specified. If Vth‘e bond or recognifz_a‘nc'e be not taken in
strict conformity with the ‘provisions of the Statute, it is wholly void;
nor does it become a common law obligation, upon which the party in-
jured would be entitled to recover. Leigh, 314,

A court will regard its own, as well as statutory rules of practice.—
It will enforce all the rules of pleading, which tend to keep the boun-
dariesof actions distinct, and conduce to the harmony and symmetry
of the science; and ever bear in mind that, nex't.to the definition and
correct understandiug of legal injuries, the distinctions between le‘gal'
remedies are essential to the liberty and safety of the citizen.
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Dickinson, Judge, delivered the opinion of the court:
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At the return term of this case, Ashley and Ringo filed a motion to July. 1835
dismiss for want of sufficient bond for costs, (Palmer and Southmayd, raLMER

being non-residents) and also for a material variance between the writ
and declaration. No action was had upon the motions until after a de-
murrer was put into the declaration, when the motion for insufficiency in
the appeal bond was reversed and sustained, the case dismissed, and
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judgment entered for costs, from which Palmer and Southmayd ap- -

pealed.

The same question is presented in the case of Means vs, Cromwell
and Guthrey, decided at the present term of this court. 1Itis, therefore,
unnecessary to investigate the subject anew, as the same reasoning
appliesin this as in the case referred to.

The judgment of the Circuit Court of Pulaski county must, there-
fore, be reversed with costs, and the case remanded for further pro-

ceedings to be had therein, in conformity with the opinion expressed

in the case of Means vs. Guthrey.



