OF THE STATE OF ARKANSAS. 8

Isly, TE35.

Tmomas B, SazLsED AND OTNHEERS agzaim Jumsic Noaws. N
Awems, froin Wastington Chrcuit Clourtt. " moaks

Am mppes] hend st be conditioned, to puy “ the debt, dmpages, and (nnnm'."’
jin case the jadgnent of the faferior Clonrt e oonfirmeil.
Veett, itf mot, im exact corformity with the stetute, it waukl be gooll m’f m: oom-
préhendel every essential stipultion in the etetate.
/A sitipulution ““ito pay mudh sum «of meney us $holl be Hually adjadged. lqgn.mﬂt.
the waid (ildfenﬂmm\s, <orﬁhem s mot mnﬂimem..
Haxz, for the appellee, moved to dsmiss his appesl for want cdf a)

sufficient recognizance.
Trarnarx, Cocks, and WaLKER, contras

Raxoo, Chief Justice, delivered e opimivn of itheCourt: The ap-
jpetants, defendants im ithe Comt below, prayed an a,Ppea‘.llﬁ'nma padg-
ment 'aga.mst filyem, in favor of the appellee, in the Washington Circuit
Clourt, whidh was granted; and,fhereapon «; appesred Mavid Wealker
zndl Henry Careton, and adknowledged fhemselves to ©owe and be
“imilebted wnto Jesse J\wa’ks, plaintiff in #his suit,in the sam of ftwo
«handied and fifty doltars, o be levied of tﬂhexr megpective ;gooﬂs ant
« dhattels, Tasids and tenements, to be woid m;;mn mmihﬁ_on itht ithey
«pay sach sam of money s ghall be finally afjudged against thewsid
« deffenilanits @rithem” ‘ )

- A miofion lhas Iheen made. by the appdllee o dismiss fﬁh"r_s ':a‘gp!:ml,,' :
wpon {he gioand (that the mecognizance iis iinsutficient. "mhe sta-
itute diireds (the Cout o wequire af (the jparity appealing, if d efendant,

2 recogrizance wilth one or inore wecnrities, in @ sum safficient o co-.
wer titie wmount ffor wikiich jjufgment lhas been given, (tageﬁhermfhithe
«cottsiiliat lhave mocrued or (that imay acceroe by such appeal, (cuxlﬂ-w
mmnaﬂ, thinit (fhe appeliant shall pay ithe “debt or damayco andl mnd%’zcr
iin case ithe jodgwentof the nnffemor Court hall be muu’ﬁnmaﬂ oy e
Supreme Coort. “See ?ng . p- 244, ’ ,

Tt s admiitted (hat the mecov'mzancc{takennn thiscase ismot nn sttt
:accordtance with that )presnmbea Ty ithe wtatute; That ithe .ahp‘p,e]lmm
finsist fthat iit fis @ comprebensive, and secares to fhe appellee every
bendfit which e codld derive fromoneitaker im exact (codlbmiig,y\w;iih ,
ithe jprovisions «f iflie statute, and consequently that it is as good.

Tftthe «ondition, thoughmet iin the langnage of thesteitute, compre-
heniled every essenfial dfipulaition presciihed in jit, wesdhould consider.
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LOILE it sufficient; but we think this does not. The stipulation “to pay

July, T63s. ‘'such sum of money as shall be finally adjudged against the said de-
Bitiamn fendants. or them,” in our opinion differs essentially from that .pre-.
Noaks. scribed by the statate, to %pay the debt or damages and costs, in case

the judgment of the inferior Court shall be confirmed by the Supreme
Court,” and makes the legal liability of the parties to the recognizance
depepd upon a condition enlivre]y different from that pi‘escribed by
law, and although it may be possible that the appellee, if the judg-
ment below should be affirmed, could recover of these securities his
damages and costs, upon this recognizance, his remedy against them
would be more difficalt and less certain than if their liability had been
made to depend upon the condition prescribed in the statute, the
provisions of which are plain, and evidently intended to furnish in all
cases a clear and adequate security to thie plaiutiff for his debt, or da-
mages and costs, if the Jjudgment should be affirmed; and we are not
prepared to sanction a practice by which the liability of the securi-
ties can be made to_depend upon any condition other than that pre-
scribed in the statute, or any departuré therefrom be permitted in any
essential part. '

This recognizance is also objectionable, upon the ground of uncer-
{ainty appearing on the face of the condition thereof.

Therefore, the motion to dismiss must be sustained, and the appeal
dismissed, with costs. '



