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Conceding that the lettérs between the parties, with
the notations thereon, constituted an exclusive contract
authorizing the sale of the property by appellant com-
pany, there was no time limit specified therein, nor can
‘such contract be construed an exclusive one to make such
sale, within a reasonable time, at the usual and cus-
tomary commission, and could not deprive the owner of
the right to make the sale without liability for payment
of commission, while acting in good faith. In Harris &
Whaite v. Stone, 137 Ark. 23, this court said:

“In the present case the contract did not contain a
time limit within which the agent might make a sale of
the .property, and there was an implied reservation of
right of the owner to sell the land himself, free from any
liability for commissions, provided he acted in good faith.
towards his agent.” The contract, not specifying any
exact period of time within which the agent was to have
the exclusive right to sell, does not deprive the principal
of the right to sell the land hlmself when he acts in good
- faith towards his agent.”’

The giving exclusive. authority under the circum-

“stances to appellant to sell,-without a time limit as to
when the sale should be completed, merely prevented the
placing of the property for sale in the hands of other
agents, but not the sale of the property by the owner
himself, while acting in good faith towards his agent.

_ The testimony amply sustains the findings and judg-
ment, which is in all things affirmed. .

-

WRENN v. MANUFACTURERS’ F'URNITURE COMPANY.

“Opinion delivered J anuary 17, 1927.

JUDGMENT—VACATING DEFAULT JUDGMENT AFTER TERM.—Where one of
plaintiff’s attorneys agreed with defendant’s attorney that the
case should be continued-and set down for a'date to be approved
by defendant’s attorney, but subsequently another of.plaintiff’s
attorneys, having no knowledge of this agreement, took judgment
by default in the absence of defendant’s attorney, who learned this
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. fact after the term had expired, the judgment was .properly'
- vacated at the next term of court.

Appeal from Pulaski Circuit Court, Third Division;
Marvin Harris, Judge; affirmed.

Rogers, Barber & Henry, for appellant.

Abner McGehee, for appellee.

Mzemarry, J. The facts, as they appear from the
pleadings, are substantially as follows: The appellant,
the plaintiff below, filed suit in the Pulaski Circuit Court
- against the defendant; the defendant filed answer, and
depositions were taken by both parties. The attorney
for defendant and a member of the firm of the‘attorneys
for the plaintiff agreed that the case should be continued
from time to time, and that the case would be set down
‘subject to the convenience and approval of the attorney
for the defendant. The attorney for defendant was
absent from Little Rock from December 15 until after
the 8th of January, except one day. Attorney for defend-
ant received no notice of the setting of the case. The
attorney for the plaintiff who had been handling the case,
and the one with whom the agreement was made, was
absent from the city the:latter part of the year, and

. . another member of the firm took charge of the case. It

does not appear that this attorney had any knowledge of
the agreement. The case had been set by the court for
the 8th of January. Judgment by default was taken on
said day. Attorney knew nothing of the judgment hav-
ing been taken until some time in May, after the term of
court at which the judgment was taken had adjourned.
On June 1, defendant filed its petition to vacate and set
aside the judgment, and on June 4 plaintiff filed his
response. Defendant’s petition states the facts,” and
that it had a good defense. o

There does not seem to be any controversy about the
facts, but, as stated in appellant’s brief, the appeal is
here on the simple proposition that the trial court had
no right to set aside the judgment after the term. It
does not appear that attorney for defendant was guilty -
of any negligence, and the fact that the judgment by
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default was taken by a member of the firm other than
the one with whom the agreement was had is immaterial.

This court has held that, where the sickness of the -

wife of an attorney is the cause of his failure to appear
at court and give his attention to the case, this is not such
neglect as should operate to the prejudice of his client.
It was stated that the sickness of the attorney’s wife was
an unavoidable casualty excusing his nonattendance at
the court. Leaming v. McMillan, 59 Ark. 162, 26 S.
W. 820. S

In a recent case, where a defendant relied on con-

versations and statements of attorney for plaintiff, this
" court said: ‘‘There was such a misunderstanding as
constituted unavoidable casualty or misfortune which
prevented the defendant from appearing and defending-
There is no room to suspect—and the lower court did not
find—that plaintiff’s attorney had intentionally misled
the defendant, but the defendant and her husband, who
was her representative in the matter, did testify that they
. were misled, and, because of that fact, had not arranged
with the attorney they intended to employ to file an
answer presenting a defense which, if true, would defeat

-a recovery, and had not furnished the attorney the infor-

- mation needed to prepare the answer.” McElroy -v.

“Underwood, 170 Ark: 794, 281 S. W. 368. '

We think that, while the attorney who took the
default judgment knew nothing of the agreement, yet.
that the attorney for the defendant was misled, and the
judgment of the circuit court is affirmed. ’



