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1. CONTRACTS—WAIVER—BURDEN OF PROOF.—In a suit for- damages
for breach of a contract, the defendant, alleging a waiver of such
breach, has the burden of proving same. .

2. CONTRACTS~~WAIVER OF BREACH.—A contract of a lessor of a saw-
mill to build certain new tenant houses was waived where the
lessee operated the mill for six months, and agreed to accept and
use vacant houses in lieu of the new houses to be built.

3. LANDLORD AND TENANT—BREACH OF CONTRACT—RIGHT TO RESCIND.
—Though a lessor failed to construct certain tenant houses for use
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at a leaSed sawmill as agreed, the lessee was not justified in
rescinding the entire contract, where the expense of erecting the

_ houses was comparatively small, but should have made the
improvements and deducted the cost thereof from the amount to
to paid to the lessor.

Appeal from Jefferson - Chancery Court; Harvey R. -
Lucas, Chancellor ; reversed.

Danaher & Danaher, for appéllarit.
J. M. Shaw and W. B. Sorrels, for appellee.

Woop, J© On the first day of October, 1923, H. E.
Trulock and E. L. Paul entered into a wrltten contract
by which Trulock agreed to sell and Paul agreed to buy
all the merchantable timber on certain lands described
- in-the contract. Under the terms.of the contract Trulock
leased to Paul a sawmill plant to be used by Paul in the
cutting of the timber on the lands described in the con-
tract. Among other provisions the contract contained
the following: ‘‘The said Paul agrees to furnish suffi-
cient rough lumber to build five houses suitable for resi-
dences for his employees. Said Trulock shall furnish
all dressed flooring, windows and doors, and all hard-
ware necessary to complete said houses, and shall pay
for the labor of building the said houses. The said
houses are to be on sites to be selected by the said
Trulock, near said mill, promptly, upon the furnishing
of the rough lumber by the said Paul, and may be used
by the said Paul for his employees at the mill during the
continuance of this lease, free of rent, but, upon the
expiration of this lease, said houses shall be turned over
by him to the said Trulock in as good condition ‘as when
same are received by him, reasonable wear and tear
excepted.”’

The contract provided that Paul should enter upon
the land and cut the timber promptly and continuously,
except when too wet to operate profitably. The contract
was to expire within five years from its date.

This action was instituted by Paul against Trulock.
Paul set up the contract in his complaint, and alleged
that, under the terms of the contract, he took possession
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of the mill, organized a labor force and began the per-
- formance of the contract; that, after he had cut several
thousand feet and after two of the houses specified had
been built, he demanded that Trulock build the other
three houses specified, which Trulock refused to do,
- and thereby breached the contract, to Paul’s damage in
the sum of $11,500, for which he prayed judgment. - '
Trulock answered, admitting that the contract was
executed by him, but alleged that it did not reflect the
real agreement between the parties, which was that five
houses suitable for residences for Paul’s employees
should be furnished by Trulock; that these houses might
-be the houses already on the place or new houses, and,
if new houses, Trulock was to furnish the dressed floor- 4
ing, ‘windows, doors and hardware necessary to com-
plete the houses; Paul would furnish the rough lumber,
and Trulock would pay for the labor for building the
houses; that the scrivener failed to draw the contract
as the parties had agreed to, and it was signed by them
through a mutual mistake of fact. Trulock further
alleged that, after the contract was entered into, Paul
“went upon Trulock’s place, and Trulock pointed out to
‘him the houses which his hands might occupy, and Paul
accepted said houses as being in compliance with the
contract, and occupied the same with his laborers; that
' it was then found that Paul needed more than five houses,
and Trulock allowed him the use of nine houses on the
. place, including two new houses which were constructed
by Trulock; that it was agreed between them that the
use of these houses was in.full compliance with the con-
tract. Trulock denied all other allegations of the com-
plaint, except as admitted, and set up, by way of eross-
complaint, that Paul, without just cause, abandoned the
performance of the contract, and notified Trulock that:
he would not perform it; that, at the time of the breach
of the contract by Paul, he left in the woods cut logs
worth $56.40, which were spoiled and worthless; that he
‘had used wood worth $238.50; that the abandonment of
the contract by Paul caused Trulock a loss of $3 a thou-
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sand on two million feet of timber left standing on the
laiid. Trulock prayed that he have judgment for dam-
ages against Paul in the sum of $6, 294.90. He also
prayed that the .cause be transferred fo equity. The:
cause, Wlthout 0b3ect10n was transferred to the chan-
cery court

Paul testified, and identified and introduced the con-'
tract,- the material provisions of which are above set
forth -He testified that he proceeded right away to’
carry- out*the terms of the contract. He moved his
family on the place, hired men, and overhauled the mill
and proceeded to cut the timber under the contract, until
he had cut about 93,000 feet of lumber. He got every--
_thing’ in shape for the operation of the mill under the
térms of the contract. Trulock built only two of the
louses called for by the contract. Witness got out the.
lumber for the other houses, and demanded of Trulock’
that he build the-same, and he refused to do so, saying
that he wouldn’t build any more. Theré were no houses
o1i:the place suitable for witness’ laborers. The houses
already on the place weré defective. They were negro
cdabins: “Witness’ laborers were white, and- they refused
to live in the houses. The scrivener made no mistake
in drawing the contract. The witness demanded of Mr.
Trulock that he build the houses two or three times, and
he refused to do so. The witness entered into detail,
explammcr the terms of the contract, and the prices of
the various kinds of lumber; and the proﬁt he would have
realized thereon if Trulock had complied with the terms
of the contract, which would have amounted in the’ aggre-
gate to more than $13,000. Witness stated that he was
anxious. to' carry out the contract. Witness told Trulock
that if he didn’t build the houses witness could not finish
His contract with him. Witness complied fully with the
contract on his part. He stated that Trulock built two
houses. Witness did not consent to the use of any of the
other houses. He asked Trulock’s consent to use them
until he got the other houses built. Witness’ tenants only
occupied them temporarily. None of witness’ tenants
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moved out before Trulock breached his contract. Wit-
ness’ tenants refused to live in the shacks, and witness
could not operate the mill under those conditions.,

On cross-examination of this witness, it was devel-
‘oped that he had occupied as many as six -houses on the
place while he was engaged in the performance of the
¢ontract, but stated that his occupancy, except in the
two houses built by Trulock, was temporary. Some of
them were shacks and not suitable to live in, and his
tenants would not remain. Witness’ crew consisted of
seven men; four of them lived in the houses mentioned
and the other three lived at the boarding-house. The
boarding-house man left, and the witness then quit.
While witness was running the mill, Trulock told wit-
ness that hé could oceupy other houses until the five
houses were built. The two houses were builf by Trulock
in about two monthg after witness moved on the place.
" The testimony of the witness further was to the effect
that he occupied the premises in the performance of his
contraet six months. During that time he cut 93,000
feet of timber; that the reason it took witness this
length of time to cut that quantity was because he had
to overhaul the mill. :

Paul’s son and two other Wltnesses corroborated the
testimony of witness Paul.

Trulock testified, in substance, that, after the con-
tract was made, Paul and his son came on the place
and batched two or three weeks, and then the ladies came
down, and refused to live in the houses that Paul had
before accepted for his own use, and Paul informed
witness of that fact. When the.contract was originally
made, Paul agreed, on account of labor conditions, which
were bad and.the number of vacant houses Wltness had
on' the place, that he would use these houses. At dif-
ferent times Paul and his employees occupied :eleven
different houses. They had as many as mine.af one
time, and part of the time had a full crew. Witness kept
his tenant houses in good repair. They were better than .
the average tenant houses. Witness agreed to build
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two new houses in order to satisfy the women folks of
" two of Paul’s employees. The testimony to the effect
that the houses were not fit to live in was not true.
“When the houses were assigned to Paul’s laborers, they
took them without complaint and lived in-them until Paul
quit running the mill. Witness had a talk with Mr.
Hibbetts, one of Paiul’s employees. Hibbetts had testi-
fied that he left the place, after staying two weeks, -
because the houses were not fit to live in. - Trulock testi-
fied that Paul asked him to build another house for
Hibbetts. At that time the boarding-house was vacant,
and witness asked why not give him that, and Paul
replied that it was not good enough for him to live in. -
Witness then stated that the agreement was they would
build houses only as they were needed, and witness told
Paul it was not good business to build more houses when.
there were plenty of good vacantohouses on the place.
The next time witness met Paul he informed witness that’
he was going to leave because witness had made it impos-
sible for him to operate. Paul informed witness that he
. was going to shut down the mill, but expected to hold the
timber and the two houses; and that he would log the
stuff and ship it off that way. Witness wrote Paul, two
or three days after that, to ask him what he intended
to do about the timber. . Paul didn’t reply, and in four
or five days he sent witness the keys to the office, and
. witness did not hear anything more until this suit was
filed. Witness further stated that, two or three days
after the contract was signed, Paul and witness agreed
that witness should build one house for Paul and his
family to live in and one for Vanyard Paul and his
family, and that Paul then agreed to use the other houses
already on the place, and he did accept those houses,
and that there was no further objection until the Hibbetts
matter came up, about the first of March.

Four witnesses corroborated the testimony of
Trulock in regard to the condition of the houses on the
place. Their testimony tended to prove that the houses
were in better condition than the average plantation
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houses. One of these witnesses stated that, while Paul
. was on the place running the mill, he and his hands at
one time occupied nine houses. One of them stated that
the houses that Paul lived in and the one that Robinson
lived in were better than the average. These houses
were built near the mill.
Another witness testified that, after the trade was
made, Paul and Vanyard Paul and their wives came
-down to look over the situation and pick out the place
to live. After expressing some dissatisfaction with the
houses, they -came back and made arrangements ,with
Trulock to build a house for Paul. and one for Vanyard
Paul. Paul was to furnish the lumber and Trulock the
smooth lumber; doors, windows, and labor. Two or
three days after witness went to Paul’s office and told -
him that the next house would be built near the mill
grounds. Paul said, ‘‘There is no use in-that. Harry
and I have agreed not to build any more houses. There
are plenty of them here good enough for this labor.’’
In rebuttal, Paul testified that he had not entered into
an oral agreement with Trulock, after the written con-
tract, by which Trulock was not to build more houses.
Witness had never agreed with Trulock to use the houses
already there, except according to the contract. Wit-
ness occup1ed the houses six months temporarily. He
had no conversation with Davis or anybody else Walvmg
witness’ right to have houses built. ~
The court found that Trulock had refused to carry ’
out the contract; that Paul would have received a profit
of $3,852.14 if Trulock had complied with his contract,
and entered a decree in favor .of Paul for that sum,
from which is this appeal. '
1. We have not set out the testimony in regard to
the alleged damages because we have concluded that, if
there was a breach of the written contract on the part of
the appellant in failing to furnish dressed flooring, win-
dows and doors and all hardware necessary to complete
three houses, and in failing to pay for the labor of build-
ing said houses, as provided in the written contract and
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as alleged in the complaint, then a preponderance of the
evidence proves that such breach of contract was waived
by the appellee. We are convinced that the appéllee
agreed to accept and use for his laborers the vacant
houses already on the premises, in lieu of the three new
houses that the.appellant contracted to. build. The fact
that appellee remained six months on the premises in
the performance of his contract, after he knew the con-
dition of the houses .on the premises, and operated the
mill plant in the manufacture of timber into lumber until
he had produced 93, 000 feet of lumber, tends strongly to
prove that he had waived the breach of contract on the
part of the appellant in not performing his part of the
contract. The appellant contends that the .appellant and
the appellee after the written contract was entered into,
entered into an oral contract with reference to the three
houses that had not been built, under the terms of which
the parties agreed that the appellant should build two
new houses; and the appellee agreed, if appellant would
do so, appellee would use the other vacant houses already
on the place. One of the witnesses testified that Paul
said that he and Trulock had agreed not to build any
more houses. . True, Paul himself denied that he had any
conversation with any one.waiving his right to have the
houses built, but the appellant and another witness testi-
fied that he did enter into such an agreement The posi-:
tive testimony therefore preponderates in favor of the
appellant on.the above. proposition. The length of time
that appellee operated under the contract and the amount
and character of work done, and other circumstances,
it oceurs to us, likewise corrob01 ate the appellant’s testl—
mony and sustain his contention that the appellee waived
any .breach of the contract on his part. This issue is
-purely one of fact, and the burden is upon the appellant
to prove the waiver. This he has done. . ‘
9. It will be observed that the contract reqmres
that the appellant should furnish the ‘‘dressed flooring,
-windows and doors and all hardware necessary to com-
plete said houses, and shall pay for the labor of build-
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ing said houses.”” The appellée had entered into ‘pos-
session of the premises, and appellant had built the two
houseés; and the appellee was proceeding to perform the
contract and had continued such performance for a period
of six months, producing 93,000 fédt of lumber. Such
bemor the s1tuat10n the appellee would not be 3ust1ﬁed
in abandoning the further performance of his conitract.
and maintaining an action for damages acramst the appel-
‘lant as for a breach of the entire contract on the part of
the appellant because of the latter’s failure to- furthen
perform the contract in the furnishing of material and
- the paying for labor prescribed therein. . This was a
contract that involved the sale of 2 ,000, OOO feet of tlm-‘
ber. Appellee had already cut 93,000 feet of the tlmber,
and he alleges, and his testlmony tends- to prove, that,

if the contract-had been fully performed by both paltles,.
he would have- realized more than $13,000-profit. - In a-
contract of this magnitude, the failure of -the appellant;
to build three houses, which, according to his testimony,
would have cost from fifteén to eighteen hundred.dollars,’
iricluding the cost.of the rough material, which. appellee.
did not have to pay, would not-be such a substantial part"
of-the contraet ‘as would- Justify the-appellee, upon the
failure of appellant to perform it on his part, to treat:
the contract as breached in its entirety by the appellant
and to warrant a recovery of damages by the appéllee.
The consideration involved in the cost of these houses
does not bear such a relation to the consideration of the
entire contract as to warrant the appellee in claiming
damages for breach of the contract after having aban-
doned the performance of the contract on his own part.

Such, we conceive, would not be a reasonable constric-
tion of the contract considering the same froni the view-
point of the paltles when the contract was made. ‘The
appellee himself, by the abandonment of the contract on
his part, undel the circumstances _disclosed --by. this
record, must be held to have waived the. breach of the-
contract, if any, on the part of the appellant.



