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- CyperT v. McEUEN.
Opinion delivered December 20, 1926.

1. CONTRACTS—IGNORANCE OF LAW.—Ignorance of the law is. not
sufficient to relieve one from his obligations, where there was no
duress or fraud.

2. WILLS—ELECTION OF WIDOW TO TAKE UNDER WILL—Where a
widow, with knowledge of th€ amount of her husband’s prop-
erty, accepted a part payment of her distributive share under her
husband’s will and ‘gave a receipt in which she agreed to abide.
by its terms, .she will be held to have elected to take- under the
will,

3.  WILLS—EFFECT OF ELECTING TO TAKE UNDER WILL.—A w1dow who
has elected to take under her lusband’s will is nevertheless
entitled to the statutory allowances of $450 out of his personal
estate, as provided by Crawford & Moses’ Dig., §§ 80 and 86. .

Appeal from White Circuit Court; E. D. Robertson,
Judge; reversed.

John E. Miler and Culbert L. Pearce, for appellant.
W. D. Davenport, for appellee. -

HumpruRrEYs, J. Appellee, widow of R. G. McEuen,
filed a petition in the probate court on April 13, 1925,
praymg for an order allowing her dower and homestead
- rights in all of the estate of her deceased husband. In
aid of her petition she tendered into court a quitclaim
deed, duly acknowledged and recorded, releasing and
quitelaiming all her rights in the real estate under said
will but not under the law; and also $112.50, with inter- -
est, which the executor of the will of her deceased hus-
band had theretofore paid her.

- Eugene Cypert, executor of the will, and Arch
McEuen, Mattie McEuen Tigue, Charles McEuen and
Rufus McEuen, heirs and legatees of R. G. McEuen, filed
a response to said petition on May 2, 1925, alleging that
appellee, with the full knowledge of her rights and for
the purpose of making an election to take under said will,
did on April 14, 1924, accept $25, and on June 5, 1924,
accept $87.50 from said executor.as part payment of her
distributive share in said estate under the will.
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On June 15, 1925, the cause was submitted to the
court upon the pleadings and the documentary and oral
testimony of the witnesses adduced by the respective
‘parties, which resulted in a judgment denying the peti-
tion of appellee to take an interest in said estate under
the law, and ordering the executor to proceed to distrib-
ute the estate under the will, from which judgment and
order an appeal was duly prosecuted to the circuit court
of said county.

The cause proceeded to a trial de novo in the eircuit
court on July 23, 1924, before the court, sitting as a jury,
which resulted in granting the petition of appellee and
- an order directing the executor to pay the petitioner one-
third of the.personal property belonging to said estate,
and awarding to her dower and homestead rights in the
southwest quarter of the southeast quarter of section 22,
and the west half of the northwest qual ter and the north-
east quarter of section 27, township 7 north, range 8
west, containing sixty acres, more or less, from which
Judfrment and ordel and award an appeal has been duly
prosecuted to this court.

The record reﬂects, according to' the undisputed
facts, that Rufus G. McEuen and the appellee were
married in April, 1919, he being eighty and she sixty
vears of age; that, at the time, he had a home, some per-
sonal property and money, and was drawing a pension
of $50 a month; that he executed his last will and testa-

ment on March 71 1923, in which he devised to his widow,"

the appellee herem and to his only children, who are
appellants herein, in equal parts, all of his personal pr op-
erty, and to said w1dow all his household goods, wearing
apparel, and the use of said homestead during her natural
life; that the will'was drawn by Hsq. Davenport, a
Justice of the peace, in the presence of R. G. McEuen,
- one of his brothers, the appellee and some of their neigh-
bors; and that the terms of the will were gone over in the
presence of all of the parties, and that each of the
devisees knew what he or she was to receive; that said
testator died on March 28, 1924, and the will was pro-
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bated on April 12, 1924, at which time Eugene Cypert,
one of the appellants herein, qualified as executor under
the will; that, on the day of his qualification, he paid the
appellee $25 as part payment of her distributive -share
ander the terms of the will; and noted that fact on the
check for said sum, which she indorsed and cashed; that,
on the 5th-day of June thereafter, he paid her $87. OO and
received the following receipt:
¢“g7.50 ~ - ' Searcy, Ark., June 5, 1924.
, “‘Received of Eugene Cypert, executor of the estate
of R. G. McEnen, the sum of eighty-seven and 50,100
dollars ($87.50), in part payment of my distributive share
in said estate under the will of said R. G. McEuen, and-
in consideration of this sum as an advancement under
said will, T hereby agree that I will abide by the terms of
said will, and will accept one-seventh (1/7) of the pro-
ceeds of the personal property of said estate. M. F.
McEuen.”’

That at the time she signed the receipt she knew
that her husband had over $4,000 in the banks, and that
he owed no debts; that, although nearly seventy years of
age and hard of hearing, she could .read and write and
was reasonably intelligent; that, upon the death of her
- husband, she took charge of the household goods, the
little personal property on the place, and rented Out the
homestead.

The record reflects a dlspute in the testlmony as to
whether she knew her rights in the estate under the law
when she accepted payments from the executor in lieu of -
dower.

Kugene Cypert testified tha.t, although he did not
go into details concerning the amount appellee would get
if she renounced the will and took under the law, yet he
informed her of her legal rights in the premises, and that
she would get much more under the law than under the
provisions made for her in the will.

R. C. and R. F. McEuen tesfified that they were pres-
ent when Mr. Cypert explained her rights to her and
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heard her say to him that she would take under the will,
as she was perfectly satisfied with it.

- T. B. Ellis, a merchant in Searcy, who had known
appellee and. her husband for many years, testified that
appellee told him that she had decided to accept the will
and to settle the estate according to its terms.

_Appellee denied the testimony of each of the wit-
nesses aforesaid, and stated that she did not know that
she had a right to renounce under the will and take under
the law until a few days before she filed her petition in
the probate court renouncing her rights under the will
and praying for her dower and homestead rights under
. the law.

Appellants contend for a reversal of the Judgment
upon the ground that, according to the undisputed evi-
dence, appellee elecAted to take under the will, and is
" bound by the election; whereas appellee contends for an
affirmance of the judgment upon the ground that she
signed the receipt in ignorance of her rights, and is not
bound by same to an election under the will.

The receipt executed by appéllee to the executor on
June 5, 1924, a little over two months after her hus-
band’s death, contains an express election to take under
the will. The language used therein is unambiguous and
commits her unequivocally to an acceptance of a child’s
part, or one-seventh of the personal estate, in full settle-
ment of her distributive share therein. She does not dis-
pute signing the receipt, but attempts to avoid its effect
by saying she was 1gnorant of her rights under the law.

Ignorance of the law is not sufficient to relieve one
from his obligations, but, in order to avoid them, he must
also show that he did not have capacity to make them, or
that they were made under duress, or that they were
induced by some kind of deception or fraud practiced
upon him. In other words, when one is put to an election,
the election, when made, is as binding and effective as
any other agreement made by him. This court laid down
‘the following rule relative to elections of widows under
wills in the case of Goodrum v. Goodrum, 56 Ark. 504
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(quoting syllabus 1): ‘‘Acceptance by a widow of a
bequest -of money under her husband’s will, with knowl-
edge that it was intended in lien of dower, will be pre-
sumed to be an élection to take under the will, notwith-
standing she gave no receipt for the money and expressed
- no intention, in words or in writing, to make such -an
election.””

It is true that, at the tlme appellee elected to take
- under the will, an inventory of the estate had not been
filed by the executor, but she is charged with knowledge
of the amount of money her hushand had when he died,
for she had possession of the deposit slips, and delivered
them to the executor. She also had ample opportunity to
inquire and obtain advice as to her rights under the law.
There is not an intimation in the record that she was mis-
led or deceived as to her rights, or that any undue
influence was brought to bear upon her in order to induce
her to abide by the will. She was a woman of reasonable
intelligence, and voluntarily made an eléction to take
under the will. Mr. Pomeroy says, in his work on Equity
Jurlsprudence, vol. 1, § 514, 4th edition, that “‘an express
election is made by a smgle unequivocal act of a party,
accompamed by language showing his intention to elect,”’
and in § 516 of the same work says that one is bound by
such an election.

In view of the fact that the undisputed evidence
reflects that appellee estopped herself from claiming
under the law, the judgment of the circuit court must be
reversed, and the cause remanded with directions to the.
court to enter a judgment denying the petition of appel-
lee, and directing the executor to administer the estate in
accordance with the terms of the will.

The attention of the trial court is called, however,
to the fact that the widow is- entitled, under the circum-
stances of this case, to her statutory allowances of $450
out of the personal estate before same is divided among
the devisees, notwithstanding the fact that she elected to
take under the will. There is no expression in the will
indicating that it was the intention of the testator to

\



deprive appellee of her statutory allowances under §§
80 and 86 of Crawford & Moses’ Digest, by dévising her a
child’s part in lieu of dower. Costen v. Fricke, 169 Ark.
572, 276 S. W. 579. : : : o

On account of the errors indicated the judgment is -
reversed, with directions to the trial court to enter a-
judgment dismissing the petition of appellee, and ordering
the executor to administer the estate in acecordance with
the terms of the will, after paying appellee $450 in satis-
faction of her statutory allowances.



