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H. ROUIV COMPANY V. KANSAS CITY SOUTHERN RAILWAY
COMPAN Y. 

Opinion delivered November 29, 1926. 
1. CARRIERS—DELAY IN S HIPMENT—JUSTIFICATION.—A carrier is not 

justified in delaying a shipment under a diversion order because 
a through rate could not be obtained where the order for diver-
sion was not made conditional on obtaining such rate. 

2. CARRIERS—DELAY IN SHIPME NT—DAMAGES.—The damage for 
unreasonable delay in shipment of goods is the difference between 
the market value of the goods at the time and place when and 
where they should have been delivered 'and the value when they 
were delivered, with interest. 

Appeal from Sebastian Circuit Court, Fort Smith 
District; John E. Tatum, Judge ; reversed.	- 

STATEMENT BY THE COURT. 

The H. • Rouw Company sued the Kansas City 
Southern Railway Company to recover damages fdr 
alleged negligent delay in an interstate shipment of 
apples. 

According to the testimony of J. L. Cannon, who was 
the agent for the plaintiff in the transaction, he shipped 
a car of apples from Gentry, Arkansas, to Dallas, Texas. 
The car of apples was . consigned to the plaintiff with 
directions to notify the Texas Produce Company at 
Dallas, Texas. .0n the arrival of . - the apples at Dallas, 
Texas, they mere examined by the Texas Produce Com-
pany, which refused to accept them at the price . offered, 
but offered to take them at a reduced price. The plain-
tiff refused to accept the reduced price, and, on September 
7, 1923, returned the original bill of lading to the agent
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of the defendant at Gravette, Arkansas, and wrote across 
it the following diversion order : "Divert to the H. 
Rouw Company, Austin, Texas, via M., K. & T. Railroad 
Company. Signed J. L. Cannon." He delivered the bill 
of lading with the diversion order just before the train 
left Gravette for Gentry. He heard .no more of the 
matter until the morning of the 10th inst., which N.vas the 

• fourth day after the, diversion order was given. On that 
day the agent at Gravette called the witness and told him 
that through Tates did not apply from Dallas to Austin 
over the M., K. & T., and asked him if he still wanted the 
car of apples diverted. Witness told the agent that 
the car should have heen in Austin a day or two before, 
and that his diversion order was not a conditional order ; 
that there was nothing on it about the rate, and that he 
had simply asked.that the car be diverted. The car was 
later diverted to Austin, Texas, and it was refused by 
the 'brokerage company to 'which it was consigned. The 
reason was that apples had been received from the State 
of Washington which were claimed to be of a superior 
quality to the aPples shipped- and which could be pur-
chased at a lesS price. The shipment of apples from the 
State of Washington to Austin caused the price of apples 
to fall, and the plaintiff had to sell them for a less price 
than it could have obtained for them at Dallas. 

. According to the evidence for the defendant, delay 
in the shipment of the apples from Dallas to Austin, 
Texas, was caused by its efforts to divert the car 'of 
apples on a•through rate from the:point of shipment to 
the final point of destination. The diversion order was 
in the hands of the defendant, and was not produced at 
the trial. Delay in diverting the car of apples was due 
to the fact that the "defendant could not secure a through 
rate via the M., K. & T. Railroad. 

The jury returned a verdict for the defendant, and 
from the judgment rendered .the plaintiff ha g appealed: 

Roy Gean, for appellant. 
James B. McDonough and Joseph R. Brown, for. 

appellee.
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HART, J., (after stating the factS). Over the objec-
tion of the plaintiff, the court instructed the jury that, if 
J. L. Cannon, the agent for the plaintiff, requested the 
defendant's agent to divert the shipment of apples from 
Dallas, Texas, to Austin, Texas, saving the through rate 
if possible, the delay in Dallas was justified. It is earn-
estly insiSted by counsel for the plaintiff that. this instruc-
tion was abstract .and necessarily prejudicial to the rights 
Of the plaintiff, because there is no testimony in the rec-
ord tending to show that the plaintiff asked the defend-
ant to save the through rate in making the diversion 
order. In this contention we think counsel for the plain-
tiff is correct.	 - 

The diversion order was in possession of the defend-
ant, and was not produced at the trial. J. L. Cannon, 
who was the agent for the plaintiff, and who acted for 
it throughoht. in the transaction, gave in his te.stimony 
what purported to .be a copy of the diversion order. 
There is nothing in it about saving the through rate. 
According to the testimony of . Cannon, the diversion 
order was not upon any condition whatever. There is 
nothing in the record whatever from which it might be 
inferred that the diversion order was subject to the cOn-
dition that the railway company was to secure a through 
rate if possible. It is true that the order was diverted 
via M., K. & T. Railroad, and that the evidence .on the 
part of the defendant shows that a through rate could 
not be obtained over this route. This, however, was not 
sufficient evidence upon which to base . the- instruction. 
The plaintiff may have known that it was neceSsary to 
get the car of apples to Austin as quickly as possible and 
may have chosen this route on that account. Be that 
as it may, • the fact that the car oraPpleS was directed 
to be diverted over the M., K. & T. Railroad is not suf-
ficient evidence that . a -through rate over that line was 
requested. There iS no other testimony whatever in the 
record upon which to predicate such an instruction. It 
follows that the court erred in giving the instruction 
complained of.



Inasmuch as the judgment must be reversed, we call 
attention to the: established 'rule of this court as to the 
measure of daniages. • The general rule of damages for 
unreasonable delay in the transportation of goods is the 
difference between the market value of the goods at the 
time and place when and where they should have been 
deliyered and their value when they were delivered, with 
interest. St. L. I. M. & S. B. Co. v. Coolidge, 73 Ark. 
112, 83 S. MT. 333 ; K. C. Sou. Ry. Co. v. Mabry, 112 Ark. 
110, 165 S. W. 279 ; K. C. & Memphis Ry. Co. v. Oakley, 
115 Ark. 20; 170 S. W. 565 ; and St. L. I. M. & S. Ry. Co. 
v. Tilby, 117 Ark. 163, 174 S. W. 1167. 

For the error in giving the inStruction' complained 
of as indicated in the opinion the judgment will be 
reversed, and the cause remanded for a new trial


