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JACKSON . CARTER

. | Op1n10n dehveréd December 21 1925

1. SALES—STOLEN PROPERTY—BURDEN OF PROOF.—In a suit on the
purchase-money. notes given in payment of an automobile, where
the defense was that the car was stolen and that plaintiff had
no title, the burden of proving that the car was stolen was on the

" defendant.
2. JUDGMENT—RIGHT TO JUDGMENT NOTWITHSTANDING VERDICT.—Un-
‘ der Crawford & Moses’ Dig., §§ 6271, 6273, defining the cases
in which a judgment notwithstanding the verdict may be rendered,
judgment may hot be rendered notwithstanding the wverdict
because there was no, evidence to support the verdlct

3. APPEAL AND ERRQR—RENDERING FINAL JUDGMENT-—Where it is

manifest that a cause has been fully developed, and that if the

‘court had properly instructed the jury plaintiff would have re-

+ covered a verdict, the Supreme -Court, on reversing the -case, has
authority to enter judgment for the plaintiff.
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Appeal from Washington Circuit Court; W. 4. Dick-
son, Judge; reversed. - = - S '

W. 1. Whitty, for appellant.

Woop, J. W. F. Jackson instituted this action in the
circuit:court of Washington County against B. C. Carter.
The foundation of the.action is three promissory notes
executed by Carter to Jackson for the purchase of an
automobile. . The notes vwere dated November 22, 1920,
one for the sum. of -$833, and two: for the sum :of $833.50
each, due respectively February 1, 1921, November 22,
1921, and November 2,1922, a total sum of $2,500, bearing
interest ‘at the rate of ten per-cent. per annum from date
until paid. There was a credit in.the sum of $200 paid
June 20, 1923, as  shown by the notes, ‘copies of which
were- made exhibits to the complaint. In his.answer to
the complaint, -Clarter admitted that he purchased the
automobile of Jackson, and admitted the execution of thé
notes-for the purchase price thereof; but-alleged that-the
automobile was a stolen car at:the time.the same was-sold
to him by Jackson, and that therefore the consideration
for the notes had failed. - The notes were introduced, and
Carter-admitted their -execution.and delivery.- - Carter
theén testified in substance that he executed the notes to
the people from whom he purchased the car through one
Rex Lewis; who conduected ‘the negotiations :for Jackson,
representing the Paige Motor Company of San Angelo,
Texas. The notes were made to the Angelo Motor Sales
Company. The car was a big Paige six. " Witness ‘took
posséssion of the car at once, and used it in ‘going to
church and ‘town' for- family purposes only. 'The ecar
had been run for about a-year.~ It had Goodyear tires on
1t, showing that it had been run considerably, yet it was
in good shape. Witness ran the car with those same tires
over' a'year, and they did not give away. Witness kept
the car in his Possession about’two-years. . When the first
note became due, it was extended to ‘the 22d of February,
and on that.date  witness went to San Angelo with the
car, and:offered the car to the motor company from-which
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he purchased same, stating that he could not pay for it.
The company took it back. It was to keep the car up a
yvear. The next time a note was due, on. November 22,
1922, witness went to see Jackson, and told him that he
could not make a payment. . Witness .offered to: assign
Jackson a policy carried by witness with the Woodmen
of'the World.. Jackson did not take the policy, but told
witness to carry the car back and have it insured  and
make the insurance over to him (Jackson).. -Witness
did-not have the car insured. The company never 'gave
witness a bill of sale to the car. Witness heard that the
car was a stolen car, and went down to see about.it,;and
the sheriff told witness that he had-the car:on his books,
and asked witness to keep it until he called for'it. + What
the sheriff meant by having it on his books was that it was
stolen property. After the third note became due, Jack-
son wrote to witness about it, and witness went to see the
sheriff of :the county and offered to turn the.car over to
him, and the sheriff wrote to Jackson, but did not get any
answer. About the tie the sheriff 'should have received
an answeér, Jackson came with his attorney, and.they and
witness - went to the sheriff’s office together. The sheriff
told Jackson that he had the car:on his books as a stolen
car which had been reported by one Rex Lewis,; a sales-
man of the company, who was then in jail. . Rex Lewis was
the man who sold witness the car. The sheriff said that
he got aftér Lewis so. close that-hé turned State’s evi-
dence and turned in a list of 150 ears as 'stolen cars, and
the car in controversy was.on the list. - Jackson then
wanted to know what witness would do about it,-and wit-
ness replied, “If they ever straighten'it up, I will pay for
it.”” The sheriff then sdid, ““Whenever you straighten it
up, he is ready to settle with you,’” and the sheriff also
stated, “If you don’t, he won’t give you anything. You
have got to come clean.”” The sheriff then asked Jackson
how long he wanted, and Jackson replied that he wanted
ten days. When the ten days were up, witness went to the
sheriff and said, ¢ Now, Jim, the ten days is up—what are
you going to do about it,”’ and the sheriff ‘replied, “Oh,
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yes, you go on, and let me- know,whére ‘you are at.”” . Wit-
ness waited until the ten ddys were up for: Jatksonite come
clean. ‘Jackson.did not report-dt the end.of ten days;rand
witness moved from Texas.to Washington County, iArk-
‘ansas.. In Texas -they require a bill! of .sale to'berissied
with-a cari-They:did not give withess a ‘billofisale with
‘the -car; and-Jackson’§-attorney s#id;-in'.the presence- of
the sheriff,:that he knew that Jackson liad‘violated. :the
State laws of Texas when he:did net: ;gi'vervsﬁiﬁness awbi]lvof
sale for the car.s - it e b ol bered et

"Om’ cross examlnatlon W1tne'ss' ‘s"rated ‘that whiti he
left Pexis he did’ not notlfv ‘Jickison that hé was leavmg
"Witness had left’ the car'in the hiands 'of the''sheriff for
ten days: When Wwitness bought the ¢ar;'he did notask for

'blll of sdle. iWitness told: Jackson; in' the ‘conversation
in'the presénce: of .the sheriff, that he would: pay for ‘the
.car- if -Jackson:-proved by -documentary revidende. within
iten: days that -he owned the: car at the time Hes sold it.
Jackson 'didimot! bring' forward:the evidence withirn ten
days, dndwitness was then at liberty.. ‘Witness was asked
1f Rex Lewis, the agent:for the company: which sold him
the car, had not been-arrested and.completely:exonerated
of »all - connection i with the: stealing of.s the"car, rand
answered;.‘“ Well,-I think he wasin. a xfew» [days.”’ Lewis
was- 1eleased about’four days afterhie was arrested: «The
‘car ‘was never actually taken-froni the withess! Theisher-
iffi told witness when he:left Texas:to leave:the earithere
with -him. - ‘Witness. came-to .Arkansas,:and: before he did
.50 +he took the car up to the . garage: 4andu13urned the key
over toither shei*iff,' and -Witnes‘s supp,osed that' the sheriff
had turned it over to Jackson: i The carrat that time was
worth about $1,500.:, When ‘witness left Nofton, Texas; he
did not tell,Jackson wherehé was going: fthlemrltness
‘was at Norton; J. aeksonufrequently demanded payment
of the notes, but witness' did not payithem, aiid informed
Jackson of - that fact. .-Witness: did not have the. car :in-
sured-for'Jackson’s benefit} because he dldn mnot: have -the
money to spare for that-purpose.. i o't gl Lot w
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~ Jackson testified that in the year 1920 he was in the
‘automobile business in San Angelo, Texas, under the
name of Amgelo Motor Sales Company, a partnership,
~ composed - of himself and one L. A. Ellis. The partner-
ship employed Rex Lewis as a salesman, and Lewis sold a
Paige automobile to Carter for the partnership for the
consideration of $2,500, evidenced by Carter’s notes for
that amount. ‘Witness:bought out his partner, and was
the owner of the notes.. When the first note became due,
Carter stated he could not pay the same, and witness
granted him.an extension of time. When the other notes
came due, w1tness demanded payment, and Carter stated
that-he was unable to pay them. He made repeated
promises to pay the notes, and never disputed the account
in any, way, but never paid the notes, and left Texas with-
out paying them. Witness had a-chattel mortgage on the
car, and .afterwards obtained possession of the same.
When- witness took possession of the car, it was in a
‘depleted.condition. Witness advertised .and sold the car
under the chattel mortgage after giving ten days’ notice
in the newspapers as prescribed by the mortgage. The
‘car 'was sold to the ‘highest bidder, and it brought the
sum of $200, which was:duly credited on Carter’s.notes.
‘When Carter sold his'farm and left Texas, he did not give
' witness notice that he was leaving. Witness afterwards
-met him at Ballinger, Texas, and Carter’s excuse for not
paying for the car wasthat he had found out through the
sheriff that.the car was a stolen car, and until that was
straightened out he refused to make any payment on.it.
Witness offered to prove to Carter that he and his part-
ner owned the car at the time it was sold to Carter. Wit-
ness exhibited a bill of sale to Carter from ‘the Paige
Motor Company, which bill of sale witness exhibited.to
the sheriff at Ballinger, Texas, who had the car in his pos-
-session. Carter left Texas without leaving his:address
with witness, or making any arrangements whatever for
the settlement of his notes. Witness located Carter after
he had left Texas through theagent of the Frisco Railroad



ARE:] JACKsON v, CARTER. 1159

Company at Fayetteville. -Witness stated that,.in a con-
versation' between witness and the. sheriff. and Carter
before Carter. left Texas, Carter stated that.if: he: could
get an affidavit from the peoplefrom whom witness bought
the.car stating that witness was the legal owner of the:car
at the time it was sold, he was ready to: ‘make. settle-
ment for it, and that he would stay around Ballinger until
witness got the affidavit. . Witness got such affidavit, but
in the meantime Carter had left Texas without paying
his .riotes. Witness introduced in evidence. as & part -of
his deposition the chattel mortgage executed. by Carter
to the- Angelo Motor Sales Company on the automobile
purchased by him from said.company, and offered-:to
introduce affidavits showing the bill of .sale . from .the
Paige Motor Company- to the Angelo Miotor Sales- C‘om-
pany on the, car which the latter.company sold to- Carter
The. court excluded these affidavits. . - 1., ., .. .

L. A. Ellis testified that he was a partner of J ackson
in the automobile husiness.in the year 1920 under the
name of Angelo Motor Sales Company. at San Angelo,
Texas. .He corroborated the testlmonv of Jackson as to
the sale of the car by, their agent, Lew1s, and .that the
partnershlp Was afterwards. dissolved, and. :that.J ackson
has succeeded to witness’ share of. the. assets. of the busi-
ness, including the. notes in controversy Wltness stated
that the partnershlp bought, the car.from the Texas Palge
Company of Dallas, Texas, the reg’ular dlstrlbutlng agent
for the Paige automoblles

Rex Lewis_ testified that. he Was employed 'by the
Angelo Motor Sales Company, and corroboratedthe testi-
mony of Jackson and Ellis in regard to. the sale of the
car in controversy by him to Carter. Wltness stated that
he sold Carter the car, and that Carter ‘took the car and
kept it and never paid for it; that he stlll owes for 1t

A witness by the name of Loveland testlﬁed that he,
Jackson and Carter and the sheriff of Runnels :County,
Texas, had a’ conversation in the. sheriff’s.office. with
reference to the legality of the sale of an automobile from
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the)Angelo Motor.'Sales Company to Carter by Rex
Tiéwis; in which conversation Carter 'stated that he :would
pay for the: oam immediately sipon proof being ‘produced
that the car was not a-stolen:car:at the time:of'its sale.
Witness, at-that' time, ‘was ‘the “attorney for *Jacksotr.
Witness obtained proof from rthe manufacturers of ithe
car thatthé same had been' sold/by therm to. their ‘Texas
agent ati Dallas, Texas, -and also- proved fromi the Texas
agent at Dallag that hée had sold the car in questlon to the
‘Angelo Motor-Sales’ Company.» Witness' todk that proof
to ! the'shemff of Runnels’ County, who' at that timé had
been: put-in possession: of:the carby Carter before Carter
left: Texas; and witness then learned forthe first-time that
there 'was a’ mortgageé on' the:car in favor ofither Angelo
Motor Salés Comparny given'by Carteri‘to’ secure the pay-
ment ofvhisinotesito the- Company, ‘which : ‘mortgage was
then on file with the county' clerk iof ‘Ruhmels" County,
Texas.:. fo 1.ty 2n 0 din ot s S

it Wltness Cartel"belnfr 1ecalled testlﬁed that after
pay theml and had ne furthér 'commuiication’ Wlth them
about:the'car 'aftel thev agreed to furnigh the procf that
they owned! the " samé at the tithe of its'sale.” They méver,
furnishéd: withéss with ‘& bill 'of sale that they gotit' from
the Pa1ge Motor Company to: th1s day ‘Witnéss was
down there at h1s homé'in Runnels’ County ‘Witness got
the car, and never dsked them' for a’ blll of saﬁe, but, under
the Iaws of Texas, they were supposed 10 give 1t

" The court 1nstructed the’j ;]ury i effect tHat the bur-
den of proof WiaS upot’ 'Carter to 'show that the considera:
t10n '0f the nbtes had ‘failed ‘because of the faét that ‘the
CAT WaS 8 stolen ¢ar when ‘sold 'by the Angelo Motor Sales
Company’ to Carter that if the Jury found from the evi-
dence that the' notes were' given'for a stolen car, the ver-
di¢t:shiould bé for Caiter; hnd, if the jury failed to ‘56 find,
theiverdict should beiin favor ‘of Jackson; that it was- a
question: for the'j Jury under the facts and mrcumstances in
evidenge; %5t o e ' Coe e
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No objections were made by, either party.. to.- the
frnstructlons of the court... The jury. returned a: Verdlct
in favor, of ‘the, defenda.nt Jackson filed a motlon ask-
-ing the .court, to render ;}udO‘ment in his. favor vnotw1th-
standmg the Verdlct and , also,a. motlon fon a: new, trial.
The court overruled these motlons and ;entered a: Judg—

ment in favor of Carter, from Whl(;h is th1s appeal.,

"Thé testimony is set forth lati length above, and it
-'shows..clea;rly that. there is no’ testimony ‘to' sustain the
verdict.: The burden: of iproof was- on:'theappellee, and
he wholly fails-to prove:that the -car for which the ‘exe-
cutéd the notes. was stolen.property at the time he pur-
‘chased the same from'thérAngelo - Motor.Sales Company.
The proof is not.sufficiént to- show:that the consideration
for. which the: notes ‘in- controversy were - executed -had
failed. - The' court therefore-érred’in:mnot setting:aside
the verdict of ‘the jury,'and ‘in not gr antmg appellant S
motion for a new trial. - e

But § 6271 of Crawford & Moses’ Digest provides:
‘““When a trial by jury has been had, judgment must be
entered by the clerk in conformity with the verdict unless
it is special, or-the court orders the ‘case to be reserved
for future Judgments of consideration,”’ And,§ 6273 pro-
VldOS “Where upon the statements 111 the pleadlngs one-
_ment s all be S0, entered by the court though a verdlct
had: been found agamst suchqparty 2 The facts of this
record do not bring the case within eitherof the«arbove
;sections of our.statute. The verdict was not:special, the
‘case'was not'reserved: \by the court for future!! judgment or
_cons1derat10n and- there Was no statement in’ the plead-
1ngs to Justlfy the court in entermg a Judgment n, favor
of the appellant.. Ttherefore -the. appellant was not
Lntltled to. a Judﬂment/non obstante veredwto.'<‘-"l‘he
motion in arrest of judgment in civil-causes is-unknown to
our system: of practice, and, where it:does obtain, can be
maintained only, for a defect upon the face of the record,
of Wwhich the evidernce const1tutes no. part " Collzer v.



Newport Water Co., 100 Ark. 47-52; Ryan v. Fielder, 99
‘Ark.'374. - See' also Schearﬁr Dzstzllerq/ Co. v. Dennis, 113
‘Ark. 2212225, However, it is manifest that the cause has
‘been fully’ developed and, if the trial court had properly
instructed’ the jury-in accordance with the evidence, the
appellant would have obtained a verdict and judgment in
his favor. - Under § 2171 of C. & M. Digest this court has
the power, when the judgment of the trial court has been
reversed, to remand or dismiss the cause, and enter such
judgment upon the record as it may, in its judgment,
deem just.. Under the authority thus conferred by the
above statite, it seems just to us that the appellant have
judgment in his. favor without- delay and expense of
another trial. For the error indicated, the judgment is
therefore reversed, and judgment in favor of the appel-
lant will be entered here for the amiount found to he due
on the notes at the time of the: entry of such Judgment It
is so ordered.



