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WILSON. & COMPANY V. SMITH. 

Opinion delivered December 7, 1925. 
MASTER AND SERVANT—INSTRUCTION—FURNISHING SAFE MATE-
RIALS.—In an action for personal injuries sustained by a servant 
while scrubbing floors with a mixture of hot water and lye, an 
instruction to the effect that to sustain a recovery the jury Must 
find that plaintiff was injured without negligence on his part, 
and that the mixture had been negligently furnished by the mas-
ter, was not objectionable for omitting that defendant was only 
required to use ordinary care to furnish safe material with 
which to work that question; the question of 'assumption of 
risk being covered by other instructions. 
TRIAL—INSTRUCTION--UNDISPUTED QUESTION.—In an action for 
injuries sustained by a servant while scrubbing floors for the 
master, an instruction held not erroneous in submitting the ques-
tion whether a preparation of hot water and lye was dangerous 
when any one of ordinary intelligence would know that it was,
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since it was an essential part of plaintiff's case that the prepara-
tion be found to be a dangerous substance. 

3. MASTER AND SERVANT—FURNISHING DANGEROUS SUBSTANCE—DUTY 
TO WARN.—In an action for injuries sustained by an ignorant 
servant while scrubbing floors for his employer with a mixture of 
hot water and lye, whether there was any duty to warn plaintiff 
of the danger of using such mixture held for the jury. 

4. WITNESS—RESPONSIVENESS OF ANSWER.—Where physicians, tes-
tifying as experts, were asked whether concentrated lye and hot 
water could have caused plaintiff's injury, their answers that a 
strong solution of lye would be required to inflict such an injury 
were responsive. 

Appeal from Miller Circuit Court ; J. H. McCollum, 
Judge ; affirmed. 

John N. Cook, for appellant. 
Wm. H. Arnold„Ir., for appellee. 
SMITH, J. Appellee recovered a judgment, which 

is not complained of as being excessive if there is lia-
bility, to compensate his injury alleged to have been 
sustained while uSing concentrated lye in washing win-
dows for appellant. This appeal is prosecuted to reverse 
the judgment, and it is insisted, for the reversal thereof, 
that no liability was shown, and that error was committed 
in giving certain instructions. 

Appellee testified that he and three other colored 
men and a boy worked two days for appellant scrubbing 
floors with hot water and lye, that the three other men 
were then discharged, and that he and the boy were 
retained to wash windows and window and door frames. 

There was some question whether lye was used for 
the purpose stated, but the verdict returned indicates a 
finding that lye was used, not only with appellant's knowl-
edge', but under the direction of appellant's foreman, as 
these questions were stibmitted to the jury, and we think 
the testimony sufficient to support the finding made. 

The court gave over appellant's objection an instruc-
tion numbered 1 reading as follows : " The court 
instructs the jury that if they believe from the evidence 
that on or about January 4, 1924, plaintiff was in the 
employ of the defendant, and that, while in the discharge
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of. his•duties as •such-empl'oyee; he was; without careless-
ness or negligence Oh his- part; which . contributed direetly 
thereto.; injured by Teason :of: concentrated • lye . and hot• 
water having.been negligently furniShed hiM-by defend-
ant, Or s its agent,. .an4 that 'Said hot ' .water ,and . cOncen-
trated lye were dangerous substances to the human.hand, 
and th.at :the, dangerous condition of, .said concentrated 
lye. and hot.water, if any,.was .unknown to plaintiff and 
he bduld not 'have knoWn it by the use of Ordinary care, 
and that defendant, its' Officers Or .employeeS, negligently 
furnished said materials, and that same were dangerous, 
and ..that,Abo,injury resulted : from the plaintiff 's. use 
thereof while working for defendant, you will :find for 
the plaintiff."	 .	.	. • ... 

This inAtruction ;shows ',the theory,,upon. wbieh a 
recOvery„was fl,sked, and secured,.,and, .in addition to a 
general objection, thereto, it, was .specifically objected to 
on..the ‘ ground that it.left . out of consideration the fact 
that; Oa defendant jas. :only required' to , •use. ordinary 
care In.seeing, that the ,plaintiff was furnished safe ma-, 
terial.,with ;which to'.,work, .and also the . question of 
assumption of ,risk... ,	 . „	. 

Plaintiff testified that he did . nOt know the mixture 
Was,dangerous, and:that he, would not have used it, .had 
he , known. it.:, ;The. pstruetion required, the, . jury • to find 
from 'the . eyidence .that, the plaintiff was ,injared: without 
carelessness or negligenee on , his.. part contributing, 
direetly thereto,. and to, find:that the; liability of the prep-. 
aration tft ,injure plaintiff ,was unknown to him and 
',could not : have .been..known.. by: the • use . of ordinary 
care,,'" and to find that, the preparation was ,dangerous, 
and ;that tbe use thereof injured the plaintiff,, and that 
the, preparation had been . negligently furnished to appel, 
lee for, his use. ,If these .conditions: existed, there was no 
assumption of .risk.. The instruction, did not tell the jury 
that , merely furnishing the • preparation constituted lia-
bility,,,but.,the,,jury was required to find that this was 
negligently, done. :Other Instructions, especially those . 
given at the,request. of defendant,. dealt with the defend,
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ant's duty in this respect, and in several of these instruc-
tions the jury was specifically told ihat defendant was 
required only to use,, ordinary: care in the selection of 
materials 'for plaintiff to use; and full and complete 
definitions of ordinary ;care were given. 

It is further objected that . ' this -inStructiOn :wks 
erroneou'S in submitting to the'Jury the question whether 

-or n6t -hot Water and lye' Were dangerOuS When any .one 
of ordinary intelligence would know that it was. We 
think it was hot prejudicial to submit this question to 
the jury, even though it was ,a question about which 
there. could 'be no difference of °Pinion, as it was an 
essential part of the plaintiff's case-that the preparation 
be found to be a dangerous substance.	. 

It is insisted that the . danger ,was,,one . so obvious 
that .there was..no. • duty to warn.. .This,.we think, .under 
the ease:made, was..properly a question for the jury, and 
•orie' whieh. : was stibthitted : under . iiistructions correctly 
deelaring • 'the . 'diity'',of . 'the:'eMplOyer . in furniShing the 
servant reasonahlY„Safe aPpliahceS : with . which to.. work 
and the duty. of warnin g .where there was danger: . 

1 

(

The doubt in the case is whether . there *as eques-
tion for the . jury; but; as we' have -said, the -jury might 
have found frora the teStimony . that lye Was' Used, and 
that-the . Plaintiff; who it ,is claimed 'was a very ignorant 
man, did .not know the danger of using .it, : and was not 
properly warned in regard thereto. - 

Two Physicians: testified . in the ease . as experts, and 
in a hypothetical question submitted' they Were asked to 
aSSume that dondentrated lye and hOt : water were used, 
and, on this assumption, were asked if this' could have 
caused, plaintiff 's injury, 'and. in answering.the qUestion 
they stated that . a strong...solution of lye , would 'be 
required to inflict such an . injUry as Plaintiff.'suStained. 
The ohjection was made that the answer was' not respon-
sive to the . question. We-think the answer was respon.- 
sive to:the: question propounded. The testimony did not 
show the 'strength of tbe . sOlution used, but:the: lye was



referred to as concentrated lye, and the question implied 
that tbe lye possessed burning properties, and we think 
the question did not exclude the idea that a , strong solu-
tion had been used, and we also think it was hot mere 
speculation for the jury to find that a strong solutiOn 
had in fact been used. 

Upon a consideration of the whole ease: we.find 

prejudicial error, land the judgment is therefore affirmed.


