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PrEpgER v. Sovrz.
Opmlon delivered December 21, 1925

1. MUNICIPAL CORPORATIONS—ANNEXATION TO IMPROVEMENT DIS-
TRICT—PETITION.—A petltlon for annexation of territory to a pav-
. ing district, created under, Crawford & Moses’ Dig., § 5666, ‘as
. amended by acts 1921, p. 416, need not, under § 5783, specxfy the
- limitation on the cost of the improvement. \
2. MUNICIPAL CORPORATIONS—ANNEXATION TO .IMPROVEMENT - DIS-
TRICT—LIMITATION OF COST.—On the annexation of territory to a
' . street improvement district, the cost of the additional lmprove-
... ment, under Crawford & Moses’ Dig., § 5733, must be limited
‘to a cost proportlonate to that of the ongmal improvement, but
such limitation need not tbe expressed 'in - the petltlon for
annexation: C . : : - : :
3. MUNICIPAL CORPORATION—COST OF IMPROVEMENT—GCONSTRUCTION
OF ACT.—Acts 1925, p. 548, hmntmg the cost of improvements, does
not apply to annexation of territory to a municipal 1mprovement
" district, but to the formation of the original distri¢t; and has no
* retroactive application where the original dhstrlct to - which
! annexation was made had been formed prior to the effectlve date
of the act of 1925. e ; .
4., - MUNICIPAL CORPORATIONS—-COST OF IMPROVEMENT—LIMITATION —
On the annexation of territory to a street 1mprovement dls-
trict, the permissible cost of the new improvement is not econ-
trolled by the combined cost of the entire improvement, byt the
cost of the new improvement is limited in the same proportlon
to the assessed value of the new terrltory to be added as bhe
proportlonate cost of  the orlgmal improvement bore to, the

'+ assessed value of the property in the original dlstnct :

Appeal from Jefferson Chancery Court H. R Lucas,
Chancellor affirmed.

CoyM Nizon, for appellant
Coleman & Gantt, for appellee.

McCurrocH, C. J. -Appellant is the owner: . of real
property in the c1ty of Pine Bluff, situated ‘in territory
sought to be annexed to a street improvement-district;
and he instituted this.action to prevent the annexation on
the ground. that the statute regul‘cxtmcr the: proceedmgs
had not been complied with.

Paving District No. 84 of the city of Pme Bluff was
duly formed by an ordinance of the city council on July
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21, 1924, and the organization was ccompleted, and the

ord1nance finally levying the assessment to pay for the
1mprovement was passed by the city council on March
16,1925.  On July 20; 1925 the proceeding to" anfex‘cont
t1guous terr1tory Was 1n1t1ated by the ﬁl1ng Wlth the city
counc1l of the petition of;a ma;;orlty in value of the real
property in the territory.sought.to. be. :annexed.... Pur-
suant. to' this petition;-an-erdinance'was passed by the
city eourieil author1z1ng the: annexatmn and subseqUently
appellant 1nst1tuted thig’ actron agamst the comm1ss1oners
of ‘the distriet to, restram further proceedmgs The court
sustained. a demurrer to. the complalnt and. d1sm1ssed the
action, from which decree an appeal has been prosecuted
tothls'court RS L L A K U IR e | R
‘' The’ lcontentlon of appellant 1s that ‘the proceedlngs
for annexmrr terrltory are-void. for, the reason. that the
pet1t10n fa1led to:.specifyiany hmltatron ~apon: the :max-
imtim' costrofi the improvement..' This.contention:calls for
a construction of our statute on the subjéct ‘to’ deteriiine
whether ot not the’ express1on of 'such a hm1tat1on 1n the
pet1t10n of property OWTETS. is, requ1red Y .

The- orlg“lnal statute in'regard - to the\formatmn of

mumclpal 1mprovement ‘dlstrlcts (Crawford ‘& Moses’
D1gest § 5666) prov1ded that “no s1norle 1mprovement
shall be undertaken Wh1ch alone will exceed,m cost twenty
per centum of the value of the real property in such-dis-
triet'as shéwn by. the Tast county assessment ” The
General Assembly of 1921 (Acts of 1921, . 416) amended
the statute referred to above by'd méw statute Whrch con-
tained the following provision: -+ .-t v b
-““The petition for such improvement signed by a ma-
jority ini valie of the owmnérs:of iréal prope’i‘tyfin'th’e dis:
tiict shall specify what percentage of thevalue of ‘the real
property in ‘the: dlstrlct -as shown' by the last county -as-
sessment; the'said 1mprovement 'shall not ‘exceed in cost’;
and any improvement may bé undertaken which in cost
does not ‘exceed 'the percentage’ of ‘the 'valué of the real
property in the-distriet ‘specified in' the.petition: * But, in
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determining;whether or not.said;improvement will in cost
exceed the percentage of the value of the real property

-----

in said district as shown by the last .county assessment,

intetést on: borr owed money shall not be computed as part

of the eost 9 ,
The statute Just quoted Was 1n force at the tlme of
the formatlon of Paving Distr 1ct No. 84 of Pine Bluif and

an, the pet1t10n of ploperty -owners it was spemﬁed that :

the cost- of the 1mprovement should. not exceed 100 per
centum of thev value of the real property n the d1str1ct
as shown by the last prece;dmcr county assessment There
is, no questlon 1a1sed in the pr esent case as to the vahd—

‘1ty of the: orgamzatlon of the dlstrlct . _._‘,v .

: The; General Assembly of 192:) enacted anothe1 stat-
ute ,amendmg the act-of 1921, supra, (Acts 1925, p. .)48),
and-this statute contained the following provision:. ,

+ 1 ““The:petition for/suchrimprovement sigried. by a: ma-
jority.in value of thé ewners: of: real property.in the. dis-
triet:shall speclfy what percentage. of the value.of the real
property in the district,.as ‘shown by -the last county as-
Sessment, the said’iniprovement shall.not exdeed in cost;
provided, nd ‘single - 1mprovement shall ibeé undertaken
which alone: will exceed-in cost, fifty per centim .of.the
value of the real property in such district.as shown' by the
last: county assessment; but: iniidétermining. what:-shall
be fifty per centum' of- the value of the real property in
the .district, ‘interest upon money borrowed. shall met be
computed as part of ‘the cost.: Provided; further, an -
provement: may be -made which does: not exceed 100 per
cent.:of the:assessed:value determined as above if 75: “per
cent. ofiithe property~ owners, in- Value,,mj aid- distriet
petltlon therefor:?? b i’ " v o Do W e D
“+1This “statute d1d not ‘contain- an emergency ‘clause,
therefore did not go into efféct until ninety days after'the
adjournment ‘of the TLegislature. The statute now in foree
regulating the method of procedure,in annexing contigu-
ous territory to an improvement distriet is. the act of; 1919
(General-Acts 1919, p. 218), brought, forward as §. 5733
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Crawford & Moses’ D1gest The sta,tute reads as
follows: '
““Section 5733 ‘When persons claiming to be

a ma;]orlty in value of the owners of real prop-
erty in any territory contiguous to any improve-

‘ment "district organized in any city or town desire that

‘daid territory shall be annexed to such 1mprovement dis-
trict, they may present their petition in writing to the
city or town council, describing the territory to be an-
nexed,” and the character of improvement desired. There-
upon the city or town council shall direct the clerk or
recorder to' publish for two weeks, in some néwspaper
issued and having ‘a general clrculatlon in the county
where such city or town is situated, a notice calling upon
the property owners to appear before said council on a
day named, and show cause for or against such annexa-
tion. On the day named in said notice, the city or town
council shall-hear all persons who desire to be heard.on
the question whether a majority in value of the owners
of real property in the territory sought to be anmexed
have signed. such.petition, and its findings shall have all
the force and effect of a judgment, and shall be conclusive,
unless, within thirty. days thereafter, suit is brought in
the chancery court to review it.. The finding of the coun-
cil shall be expressed in an ordinance in case it is in favor
of the:petitioners, and in that event the territory sought

to be annexed shall become a part of the improvement

district, and the improvements petitioned for shall be
made by the commissioners. The commissioners shail
make the assessment for said improvement on the terri-
tory annexed under the provision of this act on-the same
basis as if said territory was included in the original dis-
triet. If petitioned for, the improvement in the territory
annexed may be of different material or of a different
method: of construction from that in the original district.’’

It will be observed that the statute regulating an-
nexatlon proceedings does not contain any express re-
quirement that a limitation upon the cost of the additional
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improvement must be specified by the property owners
in their petition. The only .express requirement is that
‘“the character of the. lmprovement desired’’ must be
stated in the petition, and there is a requirement by nec-
essary implication that the territory to be annexed must
be specified. There is no requlrement however, in
express language or by necessary implication that the
petition must. set forth a limitation upon the cost of ‘the
improvement. There is nothing in' the Constitution of
the State which fixes any limitation upon the cost of the
improvement, except that the cost shall not exceed the
benefits.” Since the Legislature has not seen fit to enact a
law contammg any requirement for a’ speolﬁcatlon of 'a
limitation, we cannot read such a requlrement mto the
statute. It does not follow, however, that ‘the power to
annex is unrestrieted. Whlle it is unneeessary for the
petition for annexation to specify the 11m1tat1on upon the
cost, we 1nterpret the statute itself to mean that ‘the
cost of the additional improvement shall be hmuted to the
proportlonate cost of the original 1mprovement T‘hls
limitation'is expressed in the statute itself, and need not
be expressed in the petltlon of the property owners.. . The
statute '(Crawford & Moses’ 'Dlgest § 5733) prov1des
that the assessments on the annexed territory shall be
made “‘on the same basis as. if said terrltory was 1ncluded
in the original’ dlstrLct ” ThlS means that the propor-
tionate cost shall be the 'sameé &s in the orlo'mal district,
that is to say, the cost of the improvement fshall be in the
same proportion to the assessed valuation as the cost of
the improvement in the orlgmal distriet is to the assessed
valuation of the property in that district. Otherwise
the assessments ‘on the annexed ‘territory would not be
‘on the same basis as if said terrltory was 1noluded 1n
the original district.”’ - Coh
We'have decided in White v. Loughborough, 125 Ark’
57, Bahlaw v. Bloom, 154 Ark. 349, and Miller v. Seymou,r
156 Ark. 273, that the annexatlon of terrltory ‘“is tanta-
mount to the creatlon of a new district without the imposi-
tion of new burdens on the original district,or the assump=-
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-----

'of ‘the orlgmal 1mprovement,”? But we held in Poe'v.
‘Street Improvement District, 159 ‘Ark. 569, that under the
annexatlon statute, supm the addltlonal terrltory and the
of the law the same as if’ the terutory Hihd 0110'1na11y been
embraeed in the dlStI'th “In other Words, our decrs1ons
in those cases Were that under the annexatlon statute the
add1t10na1 terrltory is brought 1nto the or1g1na1 d.lStI‘lCt
for the’ eonstructlon of the 1mprovement and, the levylng
of assessments, the same as if the’ terr1tory had orlglnally
been a part of the d1strlct but that, so far asg, imposing
the burden of the expense of‘ the 1mprovement the An-

-----

Wlthout the 1mpos1t10n of new,burdens ron the or1g1nal
d1stmct or the assumptlon of any burdens on the annexed
terrltory for the cost of the orlo'lnal 1mprovement We
think that it rfo]lows from thrs 1nterpretat10n of the stat-
ute in those de01s1ons that the annexatlon of the terrltory
comes W1th1n the restrlctlons spemﬁed in the orlganal
pet1t1on of the property owners -n ereatlng the dlstrlct
and that it is. unnecessary for a. new speclrﬁcatlon to’ be
‘ made in the petition, for the annexafion, . It becomes the
duty of the comm1ss1oners under the law to ascertam the
proprortlonate cost of the orlglnal 1mpr0vement and to-
limit. the cost of the new 1mprovement to the same propor-.
tion—not . exceedmo* the same proportlon to the county
assessment of the property in_ the annexed terrltory for
the year next precedlnv the- formatron of the orlglnal
distriet. :

It is. next contended that the annexatlon is controlled
by the act,of 1925, supra,-and that the proportionate cost
must be that of the combined improvement in its rélation
to .the entire territory, both in .the eriginal distriet and
the annexation:. 'In the first place; we think that'counsel
are mistaken in the contention-that the actiof 1925, supra;
has -any bearing upon, these proceedings. The statute
has nothing to do with the question of anmexation, but

'
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merely changes the law-as to the formation of an original
district, and, as the orlglnal district in this instance
had been formed under prior statutes, the new stat-
ate’ is without effect. - " The statute 1s not retroactive.

The " ‘afinexation’ statute, ' tnder * our 1nte1 pretation,

p]Jaces ‘the, hmltatlon of cost the same as that 1n the
original, d1st1 ict,. therefore.the, act ,of 1925 .could. -have
no bearing upon these proceedings. - -Nor do- we: agree
with counsel as to the other contention that, in deter-
mining 'the proportlonate cost; *the combmed cost of
the entlre impr ovement must be considered in 1ts relation
to the assessed value of the property,in ‘the entire terri-
-tory,,ongrnal and added All that the annexatlon statute
requires is-that the new. assessment .of , benefits on: the
added termtory must be made on the same basis as the
‘assessments in the original | ter11t01 Y “and th1s is fully ac-

complished by limiting the cost of thé new 1mprovernent
in the same proport1on to the asses«sed Value of the new
territory to be added, the same as the proportlonate cost,
of the origirial’ 1mprovement to the pr opertyln the orlgmal
distriet.s If ‘we'constriié the statute to’ medn- ‘that'in ar-
11V1ng at this proportioi the: cost of the: comblnedlmprove-
meiit is’ 'to bé' considered, then”the ‘basis of assessnient in
the new’ drstrrot would not bé the'same: as thatin the old
dlstrlct bebause ‘the assessments in the’ old-distiict’ have
already been'made on a basis of the proportion of the cost
of the or10'1na1 1mprovement to' the assessed value of the
property in the original distriet. “ T'is sllOWn in‘the pres-
ent case, however, that the estunated cost of the add1t10na1
1mprovement will ‘riot ‘excéed fifty ° per centum of’ the ‘as-
sesSed value of the terrltory to be antexed.: Therefore

if the act'of 1925, supra, had’ any apphcatlon 1t‘Would not
affeet the’ vahd1ty 'of the p1 ésent proceedmgs v

" Our conelusion is that the chancery court was dorrect
1n sustammo* 3 demurrer and the decree is aﬁ‘irmed '
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