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1. 'ADVERSE POSSESSION—PERMIS|SIVE OCCUPANCY”‘One already' in
: "permlsswe fpossessmn ‘of a part -of thé land in’ controversy could
“not -claim adversé possession! under a iquitélaim- deed ;acquired, .as
color of tltle,untll he first relinquished. this ,permissive possession
. and retook possession, under the deed Gt ;
'APPEAL AND ERROR—RIGHT TO C{gMP’LAIN —~One hg‘vmg no| mterest
in atract' of land " will not ‘be heard to complaln of a decree
reformlng a’ deed to 'hlS opponents, though the’ grantor m such
o deed’ was not ‘a party v nira e pi e o] .

i
it

A;ppeal from Woodruff Chancery Court Northern
Dlstrlct A.‘L Hutchms Chancellor afﬁrmed .
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,.,,. Coa by “STAIEMENT BY.,THE,COURT. RNEne ,';; gyt

" Avery! Masters:brought 'this.suit in:equity:against
Wanllace‘ Haynes, Mrs: Wallace Haynes,: »and..Sherman
Masters: toenjoin tthemiiffom cutting :timber .on:'a ‘eer:
tain -tract ‘of'landrin. Woodruffi: County,!Ark. band . to.
recover damages for the- tlmber already cut by them ‘on
said land.- «civ ot deon ol et A L

. The defendants filed an answerhn» Whlch they= set up
tltle ihithe defendants;: Mrs: Wallace! Haynes and Sher-
man Masters, and:: asked’for a refermatlon' ofi ‘the' deed .
whereby. said land was conveyedl to'her so. as o' descmbe
it correctly.l i sl e brpar g B G Do Bt
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According to the testimony for the» plaintiff, on the
23rd day of October, 1913, he secured a quitclaim: deed to
said land for the purpose of using it as color of title, so
that he might secure title to the land by adverse posses-
sion., The plaintiff, Avery Masters, knew, and the grant-
or in the quitclaim deed knew, that the latter had no title
whatever to the land. They stated however, that they did
not think the land belonged to any one, and the plam-
tiff desired to" acquire title to it by adverse possess1on
The land is on the east bank of White River in iWood-
ruff County, Ark. and the original plat shows that it
only contained about 15 acres. Additional land has been
added to the tract by aceretion, and it now comprises
about 96 acres. The plaintiff llved on an adjoining tract
" of Jand at the time he secured the quitclaim deed in ques-
tion, and about ‘five acres of the land involved in con-
troversy was.in his field, and he cultivated it. He after-
wards had about ten acres additional cleared. He denied
that he had occupied: the land in question by permission
from the widow of his brother, who- claimed to own it,
and said that he had tried to pay taxes on the Tland’ since
he had acquired a qultclalm deed to it, but that some
one had always paid_the taxes ahead of h1m _

According to the testimony of Mrs. Wallace Haynes,
the land in questlon had belonged to Wesley Masters, a
brother of Avery Masters. Mrs. Wallace Haynes mar-
ried Wesley Masters in April, 1884, and at that time he
was living on the-land in question; and had been living
there for several months. Her occupation of the land has
been continuous ever since that time, and her husband
paid the taxes.on the land until he died in 1896. After her
husband’s death, she continued to occupy the land as her
homestead, and to pay the taxes thereon. In 1898 she
married Wallace Haynes, and he came to live on the land
with her. Prior to ‘his death her husband built a new
home on an adjoining tract of land -and moved in it, but
they continued to claim the land in question as a part of
their homestead. Their homestead had 65 acres of
cleared land on it, and a part of the cleared land was on
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the tract in controversy. They cultivated the cleared land
continuously from 1884 up to the present time.

Wesley Masters received a deed to the land in con-
troversy from M. A. Harris, who lived on the land -at
the time he conveyed it to Wesley Masters. Harris then
left the-country, and has not been -heard. of .for .several

- years. The deed from M:.A. Harris and wife-to Wesley

Masters described the land:as being in the S. E. 4 of

Asectlon 13 When it. should have, been in the S. W. 14 of

Mrs S E Hughes also testlﬁed that M. A Harrrs
lived in a small house on the river about 75 or 100 yards .
from where Mrs.. Wallace Haynes now . lives. . After
Harris left the house Wesley Masters moved: into it, but
she does not know.whether he 'bought the, place. from
Harris or not.

Wallace Haynes corrdborated in all’ respects the tes-
tlmony of Mrs. Wallace Haynes ‘

The chancellor found thé. 1ssues in favor of the
defendants and it was decreed that the eomplamt of the
plaintiff be dlsmlssed for want of equity. It was further
decreed’ that the qultclann deed to the plalntlff be can-
celed. as a cloud oén the title of. Mrs. .Wallace Haynes and
Sherman Masters, and that the deed from M. A. Harris
to Wesley . Masters be reformed 80 as to. descrlbe the
land correctly.

To reverse the decree the plamtlff has duly prose-
cuted this appeal. .

WL Dungcm for appellant
J.'F. Summers and J. F. Summers, Jr., for appellee.
Harr, J,, (after stating the facts). The decision " of

. the: chancery court'was correct. - Aceordlng to the testi-

- mony of the plalntlff himself; about five- acres of the land

in controversy was in his ﬁeld and he was cultlvatlng it
at the time. he obtained-the: qultolalm deed. "He- aequlred
the quitclaim deed for the very:purpose of using it as
color of title to obtain title to the land by adverse posses-
sion. . Before he ‘could 'do 'this -he should have relin-
qmshed his possession of the land and have again-taken



1180 MasTERSs v. HayNES. , [169

‘possession of!'it undet: his quitclaim-deed. Instead:of
doing this, he continued in possession of'the five acresin
the- same’ way as: before. Secur1ng the quitelaim “deed.
According to the: testlmony of Mrs./ Whllace Hayhes, he
was holding -this -possession” by - perrmsswn from i her.
All the attendant:circumstances:corroborate her testi-
mony: VVesley Masters, the ‘brother 16f Avery  Masters, -
lived on the land from 1884 up' t6 a'short time ‘before ‘his
death iii 1896.- He cultivated the ¢leared land, ‘and paid
taxes on all of it. Then he built a new house ‘on’an
adJomlng tract, bult contlnued' to cultlvate the cleared
land, and to pay-the taxés on‘all'of it After his death
his’ W1dow continued to cultivate ‘the" cleared Tand, and: to
claim all of it as'a part-of her homestead. ‘Sheé also con-

tinted to'pay thé taxcs on the'whole tragt. " !

.. It is true that she first testlﬁed that l\I A Ha111s°
had co’nveyed the land’ in questlon to her husband and
afterwards a deed was found on record wh1ch showed
that Ha1r1s had conveyed to VVesley Maste1s an, ad]om-
1ng t1act of’ land The evudence, ‘however shows that
Harrls d1d not own the ad]omlng tractlof land and it
l\Iastels the tract 'of land 1n questlon and by mls'take
descrlbed an a;d;]ommg tract ThlS is shown by the fact
that Harris lived on'thé tract in questlon at the tnne He
executed. the deed to Wesley Masters, and’ that he moved
off of the land when' he' executed ‘the deed, and VVesley
Masters moved into the house, Wthh] Harr1s had Vacated

i It is true that under the: rule announced m’ Ward V.
McM@th,;l53 Ark 506, :Harris was a necessary-party in
a suit to reform the deed executed by him to Wesley. Mas-
ters; but.the plaintiff.is nottin -any; wise prejudiced by -
the..action: of :the court in-reforming :the :deed.. . The
reason is that 'he.hadino title whatever..to the land, and
is in no wise interested in.it. iUnder the evidence pre-
sented in the record, -M.:A. Harris. intended to convey
the land in controversy to ‘Wesley Mastérs, and by mis-
take conveyed another tract..”-An equitable estate in the

°



land, however, passed to Wesley Masters, who died intes-
tate. Mrs. Wallace Haynes, his w1dow and Sherman
Masters, his son and sole heir at law, had a right to. pro:
tect thelr interests in the land in the present suit.
Kwnight v. Glasscock, 51 Ark. 390.

In order to protect their equitable estate in the land
the chancery court properly dismissed the complaint of
the plaintiff for want of equity, and canceled the quit-
claim deed which had been executed to him:as a cloud
upon the equitable title of Mrs 'Wallaee Haynes vand
Sherman Masters. Lo

It follows that the decree w111 be afﬁrmed



