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Bracy v. MiLLEr. :
Oplmon delivered December 14, 1970

1. INFANTS—SPECIFIC PERFORMANCE—An 1nfant cannot spec1ﬁcally

’ enforce an executory contract to purchase land, though after
suit he attained his majority and ratified the contract; there
being an absence at the time the contract was made of mutuality
of right and remedy.

2. IN’F‘ANTS——RIGH’I‘ TO RESCIND CONTRACTS.—The pl‘Otectlon given

by law to an infant in his contracts is the right of rescission, and,
in the absence of rescission, his contracts are construed like those
of an adult, and, so long as an infant asserts contractual rlghts,
he is bound by reciprocal obligations.

3. . INFANTS—SPECIFIC PERFORMANCE. ~——Where an infant, 19 years old
purchased land under an executory contract makmg time of the
essence of the contract, he cannot have the contract performed
specifically after attaining majority on account of failure to act

- promptly, nor could he have that relief. during mmonty, since
~.the relief asked would not then be mutual. :

4. SPECIFIC PERFORMANCE—DILIGENCE IN. ASSERTING RIGHT.—A party

entitled to specific performance of a contract to convey land can-
not hold back from assertion of his rights and - -speculate on the
advantage of performance, but must be vigilant and prompt in
asserting those rights, or ‘he will be left to his remedy at law.

~Appeal from Pulaski Chancery Court ;. Verne McMil-
len, Special ‘Chancellor; affirmed.

Horace Cha,mberlm for appellant.

Carmichael & Hendmcks for appellee. .. -

Smirw, J. On May 11, 1922 2, appellant Bracy, then
a minor under nineteen years of age,. entered into the
following contract:

“‘Received of Buford Braoy the sum of flfty and no
100 dollars as part payment on the following described
property: lots 1 and 2, block 2, C. H. Taylor’s Addition.
Balance to be paid as follows $500 on or.before

June 12, 1922, and $1,300 on or before August 12, 1922,

with interest at seven per cent. per.annum from .date.
The purchase. pr1ce of this property is $1,850, and
the .above payment is accepted on the following condl—
thllS viz: that the owner will approve the. terms of sale
and. furmsh a good tltle 'otherwise the above . payment
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shall be returned to Buford Bracy and the deal canceled.
Property to be free of all incumbrances. If the deal is
not completed as above specified, then the payment made
herewith shall be forfeited as liquidated damages.
) “Accepted Buford Br acy, Purchaser
e “Touis Miller, Owner and Agent. ”

This suit was brought by appellant to enforce the
speclﬁc performance of this contract, and it was alleged-
in-the complaint that Louis Miller. was the authorized
agent of his mother, Mrs. ‘Christina Miller, who was the
defendant below and is the appellee here. The payments
required by 'the contract to bé made on June 12,1922, and
,AuO'us't 12, 1922, were duly tendéred, with 1nterest but
,were refused bV Mrs Miller, who declined to execute a
deed. ./Thereupon appellant tende1 ed the sum due under
the eontraet with interest, and again demanded a deed,
‘and;, when th1s demand was refused, he brought this suit
‘and: prayed that the specific perfmmance of the contract
‘be deereed This sult was brought by appellant’s father as
next, fr1end, ‘and remained on.the docket without bem,g
tr 1ed untik appellant had attained his majorltv at whigh
tithe he praved and was 0"ranted pe1m1ss1on to prose(ute
the suit in his own name.

The chancery court found all the disputed questions
of fact in appellant’s favor, but denied the relief prayed -
upon the ground that appellant was a minor at the time .
thé contract was-made, and also at the time suit was 1
brought to enforece it, and notwithstanding the fact that
he had attained his magoutv before the date of the trial
and had affirmed the contract, the court held he was not ‘
entitled to equitable relief because of his infancy at the
time the contract was sigried, and at the time suit was
begun. "'Was appellant entitled to the rel1ef pr ayed”l The
appeal preserits no other question. -

" InFryon Specific Performance, § 460 it is said that
ey eontraet to be specifically performed by the court
niust, as' a creneral ‘rule, ‘be mutual, that is to say, such
that it mlght at the time it was ente1 ed into, have been
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enforced by either of ‘the parties against the othér ‘of
them. " “When, therefore, whether from personal iticapa-
city 'to- contract or- the nature of the contract, or“any
other cause, the contract is 1ncapable of being: enforced
dgainst one party, that party is generally 1ncapable of
enforcing it against the other, though its éxécution-in the
latter way -might in itself be free from the - dlfflculty
attendmg its execution in: the former.”’ :

Illustratmg this statement ‘of the law it is sa1d in -
the followmg 'section of the same work, that “an 1nfant
cannot sue (for specific performance) because he could

- not be sued for a speclﬁc performance A

, At § 196 of Waterman on the Spec1flc Performance
of Contracts it is sa1d “To entitle a party. to speclflc
performance there must not’ only be a valid and binding
agreement, but, as a rule,, the contract, at the t1me it was
errtered 1nto must have been capable of bemg en‘forced
by either of the parties against’ the other. In; other
words, there must be mutuality both as to the obhgatlon
and the remedy It follows that a party ot bound by
the agreeinent 1tse1f has no I'lghb to call upon the court
to enforce performance against ‘the other contractan’
party by enpressmg a.willingness in h1s b111 to perform
h1s part of the agreement.’ SN '

In 25 R. C. L,,pa@e 232, at § 33 of the chapter on

Speclflc Performance it is said: ‘Tt is frequently
‘stated as a general principle of equrty that a. contract
will not be specifically enforced unless it has such. mutual-
ity that it may be enforced by either party, and the lan-
guage adopted by mumerous courts is to the effect that
equlty will grant‘a. decree of specific perférmance only in
cases where there is a mutuality of obligation and "of
remedy In accordance with this doetrine of mutuahty
1t1s held that when' 4 contract for any reason cannot be
enforced against one of the parties such party W111 not be
perm1tted to enforce it specifically against the ‘other
party, although'except for this: .particular rule the con-
tract would otherwise have been enforceable Tt 'has
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been waid. that the whole contraet must be enforceable
on both sides; or at least such part of it as the court can
ever be called upon to enforce; but this rule seems:to be
subject to some exceptions, and among the exceptions are
the cases of contracts where the consideration is entire,
but the performance separate.’’

At § 35 of the same. chapter it was also said : “By
reason of the doctrine of mutuality an executory contract
containing mutual covenants which is not. enforceable
as regards one of the parties because of 1nfancy, cover-
ture, or other disability, will not be enforced in equity
agalnst the other party. Hence it is a 0feneral rule that
where a married ‘woman does not have capaclty to bind
herself to the performance of an exeoutory contract, the
party assuming to contract with her is not, in-equity,
obhge;d to perform such contract on his part. Simi-

larly an infant cannot sustain a suit for the specific per- -

L ] .
formance of a contraet, because the remedy is' not
mutual ”

" In the notes to the text duoted from many cases are.

cited, a number belnw cases which have been annotated
and cases to an 1ndef1n1te number could be cited to sup-
port the text quoted. It is unnecessary to do this, how-
ever, as the rule appears to be universal that there must
be mutuahty both as to liability and remedy before relief
by way of specific performance will be granted either
party. This doctrine  was announced by this court in
the eaﬂy case of Nicks’ Heirs v. Rector, 4 Ark 251, and
has sincé been reaffirmed in a number of cases.'

Appellant insists, however that this rule is . not
applicable here for the reason that he has tendered full
performance of the .contract, ‘and ratified the contract
after attaining his majority. - He states his position as
follows: ‘“One who Voluntanly makes an executory con-
tract with an infant is, under our law, charged with
knowledge of the fact that the infant has a designated
period of time after he reaches his majority in. which to
elect whether he will affirm or. disaffirm his contract.”’

e

.
e i g

.
e e et oo

e,

e

e syl ne,

B



S

— e e e T T e

e e = T P

e e e .

e

i,

e

ARK.] Bracy v. MiLLER. 1119

* At paragraph 10 of the chapter on specific perform—
ance in 36 ‘Cye. page 629, it is said: “Spee1f1c perform-
ance of an infant’s contraet at his suit is refused, in
Ecngland on the ground that there is no mutuahty of
remedy' but this ruhng has not been universally followed

" in this country, since, it enables the other party to'the

contract to take advantage of plaintiff’s infancy, and
thus contravénés the general policy of the law relating
to infant’s contracts. After the infant becomes of age,
he may enforce in équity contracts’ made by him during
hig mlnomty, the fact that they were prev1ously vmdable
by h1m is no defense.”’.

.In support of the statement of the text that after
an 1nfant becomes of age; he may enforce in eqmty con—
tracts made ‘by him- during his minority, and that the
fact that they ‘were previously voidable by him is no
defense, the case of Clayton v. Ashdown, 9 Vin, Abr. 393
pl. 1, is cited.

In our present investigation of the questlon under
consideration we have found many citations to this old
English case. The facts there were that Fuller, during
his minority, by himself and through his: guardian, en-
tered into articles with the defendant to.let him'a farm
at-a certain rent. :The defendant entered upon the farm
and paid rent until after Fuller became of full age. : After
that Fuller conveyed the fee to the plaintiff in that case,
who sought to enforce the provisions of the original con-
tract in regard to the renewal of the lease, whereupon the
defendant quit -the farm, insisting that he was.only a
tenant at will, and refused to accept a lease because.Fuller
was an 1nfant at the time of making the agreement, and

for that reason was not bound by it-and therefore the

defendant ought not to be bound. It was insisted that
the defendant was bound by the articles though: Mr. Ful-
ler had his election, at full age, to perform or not per-
form ‘the articles, i for though in such -eases the infant
has his election at his full age, the other party has not
his election, but is bound by such agreément with an
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mfant . Upon this statement of- facts the opinion in | this
old case was as follows:: ‘“But Harcourt C., decreed that
the pla1nt1ff should e‘(ecute a lease to. the defendant and
the defendant execute a eounterpart of such lease to the
plla'mt1ff in pursuance of the artlcles, and the defendant

to pay costs. . Ms. Rep Trin. 13 Ann n Canc Claytow, .

\A Ashdow'n »o

It will. be observed that in th1s case Just quoted from
the tenant entered into and retained possession and pa1d
rent until after the minor was of full age. ‘These facts
lmposed a oontlnumg obhgatron on the tenant to perform
the agreement of tenancy by renewmg the lease and this
possession continued until the minor was of age, after
whlch time it Was, of ‘course, too late for the tenant to
raise the question‘that the or1g1nal contract was vo1dable
on aéeount’ of Fuller S mlnorlty Of ‘course, if ‘one who
contracts ‘'with a minor remains’ in’ ‘possession of and
enJOys 'the ‘¢onsideration inducing the contract until 'the
minor attains his majority, he cannot then be heard to
say:that he will not further perform because:the minor
¢éould .mot: havé béen- requlred to perform during.. the
period: of his infaney.: . o

- . There:can: be .no- questlon here . but . that appellant |

Bracy-coild :not, during his minority, have been ‘com-
pelled to oomplyfwit‘h the contract to purchase the lots. -
-+ In the case of Arkansas: Reo Motor -Car Co. v. Good-
lett, 163 ‘Ark. 35, a-girl slightly under the age of:eighteen

years purchased a used.car from the motor company, pay--

ing part cash.and giving notes for the balance, two. of
which . she ,subsequently - paid. After .using the, car:.in
such manner that its value was destroyed.the'girl:brought
suit to rescind her contract of purchase.on account of her
infanecy, and.to recover. the payments in cash which she
had made on the.car. The right of the infant was upheld
by -us; and. in.that. connection we. said: ““There'is, a
wide conflict in the authorities as to the:rights of an
infant in the. disaffirmance of 'a contract, and different
reasons have been given by various courts in reaching
the same conelusion; but this court is firmly committed
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to'the rule that an infant’ may’ disaffirm Tis contraots,
except those made in ‘the ‘course 'of his’ hedessities, not-
withstanding the other parties to the coritracts may be
unaware of the infant’s disapilities, and without requir-
ing the infant to return the consideration rece1ved except
such part-as may remam m speoze in’ h1s hands (Oltmg
cases).’”:

- 'We: recog'mzed and there stated that it-was a harsh
rule which® permitted an infant to rescirid under the’ cir-
cumstances, lbut it was our view that the rule was justi-
fied, even in instances where its apphcatwn was harsh,
as’ the only imeans ‘whereby ‘infants- mlght be" protected
from 1mprov1dent contracts. . e S

- Now it is certain that appellant Bracy ‘could not have .
been required to‘perform the contraét of purchase by
completingthe payments -during his minority: On’ the
contrary, he had the right to rescind at any time during
his minority, and to recover back the payment he 'had
made. It'appears, therefore, that he was asking'a remedy
against appellee which she could not -have enforced
against him. ' There -was lacking, therefore, thet ‘mutual-
ity of’ right and remedy Whlcll muqt ex1st to entltle one
to ‘specific performance. - I
-+ 'In the case of Davie v. Padgett 17 Ark 544, this
court reaffirmed what it had previousty sald that ‘the -
contract of an infant was not void; but was Vo1dable only
at' the instance of the- infant hunself ‘and that only’ the
infant ean take advantage of his inicapacity to contract.”

But appellee is not asking any affirmative -relief.
She only prays.that the relief’ be not granted appellant
which she herself could not have dsked’ because of his
minority, and this lack' of mutuality appears to ' be- a suf—
ﬁc1ent reason for denying appellant the relief prayed.

* Appellant insists that one who' makes 4n ‘executory
contract with an infant must know that the infant ‘has
the right until he reaches his maJOrlty to elect ‘whether
he Wlll affirm or disaffirm his -contract. We th1nk this
declaration of law has no controlling effect here. The
protection which the law gives sn mfant i the right of
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rescission. HIS contracts which are not rescinded are
construed like those of an adult, and.so long as he asserts
contractual rights he.is bound by reciprocal. obhgatmns

The contract out of- which this litigation arises makes
time of its essence by providing a forfeiture of. the pay-
ment made as liquidated damages,., . But, if this. were not
S0, the law would imply that the contract should ‘be per-
formed within a reasonable time, and appellant s minor-
ity would have given him no; 11ght to require appellee to
stand seized and ready to convey at appellant s elettion
until he had attained his majority, and had then deter:
mined what he would do.. It is.a general rule of equity
that a party entitled to a speclﬁo conveyance, of, property
will not be permitted to hold back from.an assertion of
his rights and thus speculate .on. the, advantage of per:
formance, but he is required .to be Vlhgant and- prompt
in the assertion of those rights; otherwise equity, will
refuse its aid. and leave the party to such redress which
the law had left him by a suit for damages DeCordova

v. Smath, 9 Tex. 129.

, Appellant would not, therefore have had the uoht
to insist that appellee stand se1zed of this title: for the
more than two years remaining of his. minority., He
could not have asked the enforcement of his contractual
rights without complymg with the implied condition of
the contract, that he act with reasonable promptness, and
this is a condition which equ1ty also imposes as a .pre-
requisite before Urantmg the relief of speelﬁe .per-
formance. .

- Appellant must, therefore, necessamly have moved to
obtam specific per formance at a time when he was still a
minor, for to have waited beyond that time would have
violated the equ1table requirement that he move promptly,
as well as the condition of the contract implied by law
that he close the contract of purchase within a reasonable
time. And when he did thus move his attitude would
necessarily have been that of one who was asking for a
relief which was not reciprocal, and which could not have
been awarded against him on account of his minority. For
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thls reason a mlnor cannot ma1nta1n a su1t to spec1ﬁcally
perform a contract

The case of Cooper v. Pe%w 21 Cal. 403, was one in
wh1ch a party agreed to perform ce1tam services in con-
sideration-of the conveyance to hirh of a tract of land.
Performance of the services was tenderéd and refused,
Whereupon a suit was broudht to: enforce speclflc per
formance of the contract In the opnnon of the Supreme
Court’ of Cahforma in which Chief Justice Field, after-
wards ‘a’ member of the Supreme Courf of the Umted
Qtates participated, it was held that, inasmuch’ as the
pla1nt1ff could not be. compelled to complete the services
which he agreed ‘to, perform the fact that he offered to
complete the services could not be treated as the equiva-
lent of actual’ performance ‘The’ court said " that the
TEJeCthH of the offer by the defendant did not release the
pla1nt1ff from ‘his obhgatlon to pelform as long as he
insisted upon the agreement, but, as’ this was an obhga-
tion which the court could not enforce there was 1o prin-

- ciple ‘of law' whlch would justify ‘the court in enforcmg

the obligation 'on the other side, and that the ' only course
open to the court was to refuse the relief of spemflc per—
formance and leave the plalntlff to his, remedy for dam-
ages In the" course of the. opinion it was said: “‘Va-

rious grounds are urged by the defendant in support of_
the' ordér, the principal. one of ‘which is the’ Want of
mutuahty in the agreement. So. far as. the agreement
is unperformed the pla1nt1ff cannof be compelled to per-
form it on his part for equity will not enforce a contract'
for personal services, hut léave the party to his remedy"
at law.” In' respect to the remedy, therefore, there is no
mutuahty, and it is umversally admltted that, equltv will -
not enforce a contract, Where the party asking its enforce—
ment cannot himself be” compelled to perform it. The
contract must be just and equal in its provisions, and the
subgect matter must be such that equlty can take juris-
diction of it, and compel performance by both of the
parties. The remedy must be mutual as well as the obli-
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~ gation, and where the contract is of such a nature that it
cannot be specifically enforced as to one of the parties,
equity will not enforce it against the other. "As a gen-
eral rule, the question of mutuality is to be determined
by the contract itself, and is not affected by circumstances
occurring after,the contract is made, and the rights.of the
parties are f1xed oo co
The court then quoted from the case of Duvall V.
Myers, (2 Maryland Ch. Deec. 401) as follows ‘““The
right to a specific execution of a contract, so far as the
question of mutuahty is concerned, depends upon
whether the agreement itself is obligatory upon both par-
ties, so that upon the application of either against. the
other the court would coerce a specific performance.’ ?’
After, announcing certain exceptions to the general
: rule that the want. of mutuality at the time the contract
was entered into. (none of which exceptions are applica-
ble here) is a sufficient reason for refusing to enforce

the contract, the opinion proeeeded to say: ‘““In these

cases, however .there are cons1derat10ns whlch override

the pr1nc1ple of mutuahty, and we are.not.aware of any

case involving a recrprocrty of obhgatwn in which a con-
tract has been enforced in favor of a party who had not
actually performed it, or could be compelled to do so.
It is safe to say that no sueh case exists, and that equity
will not interfere in favor of one of the partles where it
is 1ncapable of. doing, justice to the other by ertforcmor
the entire contract aooordmg to its terms.”’

Appellant insists, however, that he has at all tlmes
offered to perform, and that he ratified the contract, after
attaining his majority. We think, however, that this
insistence is sufficiently answered by what we have said.

When the contract was entered into, and when the per-

formance thereof was due, appellant was a minor, and
could not have been reqmred to perform. . There was lack-
ing that mutuality of right and remedy which is essential
to grantmg relief by decreeing. speolﬁc pe1formance, and
the court below was right i in denylno* that relief to appel-
lant, and the deoree to that effeot is affirmed.
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