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C.RIMINAL LAW—IMPROPER ARGUMENT! OF': STATE'S - ATTORNBY.--In
aprosecution -fori the statutory;crime,of carnal, abuse, thé argu-

. ment of special -counsel for the State, that the prosecutrlx was

last heard from in a clty on the Mexwan border that defendant

had been 'in Mex1c‘o, and that the presumptlon was that detend?

" ‘ant had carried her there‘ was preJudlmal error in view of the
- eourt’s. 'refusal- to reprlmand «counsel ‘or ‘to mterfere with his

argument. . ' g, t, b ool b N st
CRIMINAL LAW—IMPEACHING, BILL (XF‘EXCEPTIONS —On jappeal the
court is governed by the bill of exceptlons s1gned by the trlal

_]udge whlch cannot be 1mpa1red by‘ afﬁdawts almnde "y
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T. N. Wilson, Steve Carmgcm and. Randolph P.
Hamby, for appellant

H.W. Applegate, Attorney General and JoimL Car-
" ter, Assistant, for appellee. '

Harr, J. .. Jid Hays prosecutes thls appeal to reverse
a Judgment against him for the statutory crime of carnal
abuse.

The first ass1gnment of erroris that the evidence is
not legally sufficient to support the verdict. :

No useful purpose could be served by setting out the.
evidence in the record. We deem it sufficient to say that
the evidence for the State, if believed by the jury, war-
ranted it in finding that the defendant had- sexual inter-

-course with a girl under the. statutory. age. .Hence this
assignment of error is.not.well taken. .. .

The next assignment of error.relates to the argument
of the speclal counsel .for the State.in his closing argu-
ment to the jury. On this point we copy from the record
the followmg - “‘This girl, who they called the injured
party, is now gone. What do the facts show, gentlemen
of the jury? That Jid Hays was down in Mexico, and the
last time this girl’s sister heard from her she was at El
Paso, on the Mexican border. The presumption is that
Jid Hays had her carried there. I believe he had her car-
ried down there, and that she is somewhere down there
now. She may have been thrown in the Rio Grande
River. I believe she is down there, and the presumptlon
is that he had her carried down there 7

Counsel for the defendant objected to the argument
on the ground that there ‘was no evidence whatever
tending to show that the defendant had the girl carried
off, and asked the court to instruct the jury not to con-
s1der the argument on this point. - The court said: ‘‘Gen-
tlemen of the jury, you remember what the evidence in
the case is, and you will try the case accordmg to the evi-
dence of the witnesses.”’

Counsel for the defendant again objected, and the

~ court overruled his objections, and told the special prose-
cutor to go ahead. The action of .the court amounted to
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an approval of the argument of the &pecial counsel for
the State, and, we think, was pre]udlcml to the rlghts of
the defendant '

The defendant was a witness for himself, and testl-
fied that he left home ‘and ‘went dowii into Memco, and
stayed there 18 months because public sentiment was
against him. He denied that he, kneW where the girl with
‘whom he was charged Wlth havmg sexual 1ntercourse was,
or that he knew that she had been away at all. He denied
seeing her while he was in Mexmo.

The sister of, the girl, w1th Whom the defendant is
alleged to have had sexual 1ntercourse testlﬁed that she
had a letter from her about a year ago . from Kl Paso,
Texas.

Another Wltness for.the State testlﬁed that at.one
time the defendant asked him to send a. money order for
$20 to the girl in questlon to Memphls Tenn., and that
he did so. This was before the defendant went to Mexico.

~ This, testlmony was admlss1ble as. ev1dence which it
was the exclusive province of the jury to. welgh .and in
connection with all the testunony to determme what
degree of Welght and credit should be accorded it. The
jury was not required to attach any weight or credit to
this testimony merely because it.had been admitted by
the court; but it must determine for itself its credibility
and welght in connection with all the 01rcumstances and
other testimony in the case. The ev1dence is not aided by
any presumptlon of the truth of it. The deduction from
the facts in the evidence in the whole case was for the
jury, and the court, by sanctlonlng the argument of
special counse] for the State in effect instructed the jury
that, under the facts proved ‘there was a présumption
that the defendant had carried the girl in' question to El
Paso. The special counsel ‘Stated further that the girl
may have been thrown in the Rio Grande, and that he
believed that the defendant had carried her down there,
and repeated to the jury that the prosumptmn is that he
had carried her down there. From this the jury might
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infer that there was, sufficient. proof to-show that the
defendant had ca1r1ed the glrl to, E1 Paso, and that the
burden of proof was upon him to show that, ‘he had not
carrled her down. there. Now the 'burden of proof was
upon the State to shoxy the gurlt of the defendant beyond
a reasonable doubt and presumptlon of ' 1nnocence
attended hlm th oughout the trlal The glrl 1n .questlon
was not present at the tr1al ,and the remarks of spe(:lal
counsel that under the clrcumstances,. ‘thé presumptlon
was that he had carrled her away Was necessarlly prej-
udicial to the rights of the defendant There is noth—
ihg' Whatever to show that he had’ a'nythmg to do w1th
her gomv to EI Pas' AR

" Again’ ‘special coun’sel £or the State said’ that the

fendant had the money to do i, and that he belleved
th t he' did ‘a¢'it." ' He'whas' a’gam referring’ 'to” the fact
that the defendant Had carrled the glrl' to' El Paso '

T EEARERUE

ThlS court has been 'Very careful to cruard the rlghts
of accused persons and counsel for the State is never
allowed to! state'facts wh1ch’ are ot ‘évidence for the
purpdse of Séctiring'a convrctron “Coutisel for'tiie State
not only' stated that hé' beheved that thé! ’defendant had
carried the’ ‘gitl to Fl Paso but’that the presumptlon Was
that he had carr1ed hér- there o

As above stated the court refused elther to reprl-
mand the attorney or to 1nte1fere with h1m in, any way
in makmcr th1s klnd of an ar,gument ThlS amounted to an
approval of the argument and’ const1tutes such preJudlcral
error as “calls for a reversal of the Judgment Doran v.
Smte 141 Ark. 41} Broumv State, 143 Ark. 523; CrosbJ
V. State 154 Ark. 20 and Hughes v. State 154 Ark 621.

.- There has been brought. to, our, attentron by. writ .of
certiorari an aﬂidav1t f10m speclal counsel for-the State
and other persons.to the effect that he did not tell the
jury that there was a- presumptlon that the defendant
carried the girl aith whom he_is charged to:have had
sexual 1ntercourse down to. Il Paso Texas, or that he
believed that he had carr ied her down there - We, cannot



‘consider theseé : afﬁdawts“however viWe mustbe gov-
erned“'by the'blll of ‘exceptions  which" is signed by ‘the
circuit ‘judge trymg‘ 'the' ‘case,’ and: xwhlchumust betaken
as the'recéord in the case. ¥ So’ far as thé record diseloses,
special ‘counisel ‘fo1’ thé State -used the language attrib-
uted to him, and' wé cannot cons1der hlS denial that he
made'the argument.’ - P b o it

» Tt follows that for the'error in allowmg the i 1mproper
artmment to go¥'to’ the' jury' as 'indicated:in- the opinion.
the ]udgment Wlll’ 'be reversed“and the: cause remarnded

for a ‘mew’trial.: " “" P " R U R TR
: et .,l"u.nl'../, oVt el v o gt
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