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SMITH v. THOMAS

Op1n10n delivered December 91 1925

COVENANTS—WHEN RIGHT OF ACTION ACCRUES.—A nght of. action
for breach of a covenant against lncumbrances acerues ‘immedi-
ately upon the execution of a deed. :
COVENANTS—MEASURE OF DAMAGES.—The measure of .damages for
breach of a covenant against incumbrances is the amount neces-
sary to remove the incumbrance, not exceeding the congideration
expressed in the deed, and the covenantee must first discharge
‘the incumbrance by payment unless he has actually lost the estate
in consequence of the incumbrance. . ‘
COVENANTS—INCUMBRANCE—BNLARGEMENT OF DAMAGES.—On a
breach-of a covenant against incumbrances in the sale of timber,
in that there was a lien against the land for delinquent taxes,
__the covenantee’s right of action acerued immediately to the breach,
and he could not enlarge the amount of his recovery by permit-
‘ting the lien to be foreclosed.
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4. . COVENANTS—DAMAGES FOR BREACH.—Where a’ covenant against
incumbrances in the sale of timber was breached by a sale, of
_the land for delinquent taxes, the measure of the grantee.s dam-
ages was the value of thé tlmber which he could have removed after -
'such ‘tdx sale, léss the value of the timber which he did m fact

!’ remove, not exceeding the amount of -the incumbrance.

5.. COVENANTS—BREACH—EVIDENCE.—In an action by a purchaser of
... timber for breach of 'a covenant against incumbrances by reason
.- of the land being sold for delinquent taxes, refusal to admit evi-
dence tendmg to show lnterference from other causes 'with the
removal of the tlmber within the time spec1ﬁed in the deed was
error c : :

Arppeal from Whlte Clrcult Court E D Robertson
Judge; reversed. AT

. Brundidge & N eelly, for appellant

John E. leler for appellee o

McCULLooH <C J. This is an action 1nst1tute.d by ap-
pellee agamst appellants L. A. Smith and J. F. Watkins
and R..I., Plant to recover on breaches of Warranty in the
sale. of the timber’ on certain, lands in, Whlte County.
Smith and Watkins were-the owners of the land, and con-
veyed:the timber to R. L. Plant with covenants of war-
ranty, and Plant in turn conveyed to appellee with like
covenants. The deed from Smith and Watkins to. Plant was
dated December 9, 1919, reciting a.consideration of $800,
cash in. hand paid, and giving the grantee two years. from
that date w1th1n which to cut and.remove the timber, . The
deed from Plant to appellee was dated December- 10,1919,
re01t1ng a cons1derat10n of $1,000, cash in hand pald and
giving: two years within which to:cut and remove the tim-
ber. . There was no failure of t1tle but it appears from
the :testimony that the lands were. situated within the
boundaries-of an improvement district called.Little Red
River. Levee District, and that at.the time of the execution

" of, each of the deeds there was a lien on the lands for.de-

hnquent levee taxes aggregating about.the sum of $272.

. Appellee entered upon the.lands pursuant to his pur-
chase from Plant and proceeded to remove the timber,
and did-in fact remove.a considerable portion of it, but
there was a considerable portion of the timber left on the
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land at the eapn'atlon of the t1me g1ve11 in the deed f01 its
removal '

"On Fe’hruary 4, 1921, the commisdioners of thie, levee

dlstuct instituted an actlon in,rem in the ehancery court
to enforce its lien for delinquent taxes. on.this and other
lands in the district. A foreclosure decree was rendered
by the changery court, and these lands were sold by’a ‘com-
missioner and purchased by the levee district, there being
no other bidder. . The sale was confirmed on J une 9, 1921,
but no deed was executed by the commissioners:. f01, the
reason that the period of redemption had not explred up
to the time this case was tried below.

.Appellee testified that he removed from the land

76,000 feet of timber of the value ‘of four.dollars per thou- -

and and that he also sold to' a man named Knox' 18 ,000
feet, the price for the sale to Knox ‘being $2.50 per thou-
sand and that there Was Teft on the land at the expu'atlon
of. the tinme’ allowed for removal abotit 285,000 feet.” The
testimony ifitroduced by the defendants was to’ the effect
that ‘there was only about 150 000 feet of mierchantable
timber "on the land at the tlme of the executlon of
the deeds."

" The testlmonv on the part of appellee was that Knox
was working on the Tand Temoving tlmber in September
and’ October, 1921, but’ that there was an 1nterference
with the removal of all the timber on the land within'the
timé limit on aéecotnt of thé demand made upon him by
the attorney for the levee dlstr1ct to stop eutting.™ T!here
Wwas an action brought dgainst him by the levee district,
after thé confirmation of the commissioner’s sale, to re-
strain the cutting and removal of timber, but no injune-
tion wag granted. The court sustained a demurrer té

the complaint in that case, and there was an appeal to this )

court, and this court, reversed the decree, holdirig that a
case was stated in the complaint, and that the court erred

in sustammo* the demurr er. ILatile Red River Levee Dis- -

trict v. Thomas 154 Ark 328. This declsmn was
rendered after the expiration ‘of the time limit 1n the
deeds eéxeciited by the defendants.
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The defendants also offered  testimony,. which  the
court excluded tendlnfr to show that on account of h10h
water and the delay.in appellee S effort to. 1emove the
timber, -it could not have been removed within, the ‘time,
limit after the date that appellee ceased operat1ons in
October, 1921. The court refused all of :.the 1nstruct10ns
requested by the defendants and gave the fo]lowmcr
peremptory instruction:

-.f*No.1. You are 1nstrueted that under the law you
should return a verdict for the plalntlff against the de-
fendants, I.. A..Smith and J. F. ‘Watkins, for the, amount
they. sold the timber to Plant for and 1nterest thereon

from December 10, 1919 at six per. cent..less stumpage

value. of the tlmber removed by plaintiff; and your verdict
should be; for the plaintiff against the defendant, R.. I..
Plant, for the amount he received for. the timber, and the
1nterest thereon less the. stumpage Value of the t1mber
removed by. plainiff.”’ :

-The jury returned a Verdlet in. favor of appellee
against Smith and Watkins. for reeovery of the. sum, of
$628.63,-and they have appealed . The jury also returned
a Verd1ct against Plant in the sum of $256.80, but no ap-
peal has been prosecuted by Plant.

We are of the opinion that the ooult erred in 1ts 1n-
struction. -There was no failure of title, therefore there
was only a breach of the covenant aoamst incumbraneces,

"~ and the right of action for the breach acerued- immediately

upon.the execution of.the deed.. Jerome Har dwood qu,m—
ber Co. v. Munsell, ante p. 901 o .
In Kahn v, C’herm;, 131 Ark. 49, we sald “A -.cove-
nant against incumbrances in a deed is -one wn presenti.
If an incumbrance exists, the covenant is br oken as 'soon
as made. The breach. of such covenant is single, -entire
and perfect in the first 1nstance and the: 110ht of action
accrues at once.’’ :
The measure of damages for the bleach of a cove-
nant against incumbranece is the amount necessary to.re-
move the 1ncumbrance not exceeding the consideration
expressed in the deed contalnmg the covenants of ‘war-
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ranty, and ordinarily the covenantee cannot recover on
the mere existence of the incumbrance, but must first dis-
charge it by payment, unless he has actually lost the
estate in consequence of the incumbrance. In 7 R.'C, L.
p. 1104, the rule is stated as follows: “‘In’ a number of
Jurlsdlctlons it has been held that, although a covenant
against incurmbrances, like a covenant of séisin, is' broken
if at all as soon as made yet the covenantee can found no
right to actual damages on the mere existence of incum-
brances, but will be limited to'a nominal recovery, unless
he has pa1d off the incumbrance or actually lost- the
estate in consequence of it.”” In the present case it is'un-
disputed that appellee did not removeé the' meumbrance
by payment, but the testimony which he ddduced tended
to show that he lost a portion of the timber in consequence
of the incumbrance. The testimony offered by appel-
lants, and excluded by the court, tended to-show that the
remainder of the timber could not have been removed
after the time appellee ceased operations. The maximum
of appellee’s. recovery was, as we have already said, the
amount necessary to remove the:incumbrance. His rlght
of action acerued immediately on the breach, and he ¢ould
not enlarge the amount of h1s recovery by delay until
after the foreclosure.

Appellee had no legal: rlo'ht ‘to cut and remove ' the
timber after the confirmation of the commissioner’s sale
(Little Red River Levee District v. Thomas, su,pm), and
the measure of his right of recovery is the value of the
timber. which he could have removed after that time less
the value of the timber that he did; in fact, remove, not
exceeding the amount of the incumbrance. In other
words, he was entitled to recover the value of the timber
which he was prevented from removing by the foreclosure
sale, not exceeding the amount of the incumbrance. * The
court should have admitted evidence tending to show in-
terference from other causes with the removal of the
timber within the time limit specified in the deed.

Flor ‘the errors indicated the judgmernt is reversed,
arid the cause remanded for a new trial. -
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