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'SEWELL . UMS’I‘ED.

Oplmon delivered December 21 1925

1. REFORMATION OF INSTRUMENTS—SUFFICTENCY OF EVIDENCE —To
h obtain reformatlon of a deed for a’ mutual’ mistake, it i not
.. essential that the testimony be undisputed which tends.to show
. that the plaintiff is -entitled to the.relief, but the testlmony must
- show clearly and unmistakably:that, a, mutual mistake was made
. whereby the deed whlch was. executed d1d not reﬂect the real
1ntent10n of either’ party
3, REFORMATION OF INSTRUMEN’I‘S—EVIDENCE—EVIdence ‘held ‘clear
"' and unmistakable that'a mutual mistake was madé in descrlblng
"land in a deed, justifying reformatlon of the deed: - S

- EVIDENCE—STATEMENTS OF GRANTOR'EEFORE BXECUTION OF DEED.—
+In.a suit to reform.the description in a deed on the ‘ground: of a
. mutual mistake, the. admission of statements made by, the. .grantor
before _execution of the deed tendlng to prove such mlstake did
not ‘violate the rule that pr1or wrltmgs and oral statements are
‘' deémed to be merged ih the ‘written ' contract as that rulé has
.no-* apphcatlon where. agreements are’ executed through -mutual

-0 mistakes.:, 0t D ORI R NN T

! WITNESSES—SUIT AGAINST . DECEASED ‘GRANTOR'S" HEIRS—GRANT;;\_\_

As WITNESS.—In. a suit to reform the, deseription in the. deed of a

deceased grantor agamst his hen's, the grantees testlmony did

‘rot’ violate’ Crawford & Mosés’ Dlg, '§ 4144 (Const sched § 2),

the suit not bemg agalnst the executor or admlnlstrator of ‘the
e grantor S ; . :

.- REFORMATION' OF- INS’I‘RUMENTS—LACHES —ZAsuit agamst a grant-
, or’s heirs, to réforin a description,in a deed.for a mutual mistake
was not .barred by-laches, though the grantor was dead and the
~ land had g'reatly increased in value by the discovery of oil,, where
' the land ' which defendants claim was intended fo be’ conveyed )
" had also ‘increased in value, and had been leased by the grantor
for .oil -and gas. : - :

Appeal “from Ouachlta Chancery Court Flrst D1v1—
rs1on J. Y. Stevens, Chancellor; affirmed.

Powell, Smead . cﬁ Knom and Thos. W.. Hardy, for A
appellant

-T.J. Gaughan, J T. Szﬁ"ord J E Gaughaw andE E.
:Godwin, for appellee. ‘

Swmrra, J. On April 14,1917, Albert Berry owned
the west half of the northwest quarter and the northwest
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quarter of the southwest quarter of section 33, township
15 south, range 15 west, and on that date he:éxecuted a
deed for- one. of these: forty-acre tracts of land to Sld
Umsted. The deed describéd the land conveyed:as-the’
southwest quarter of the northwest quartér section .33,
township 15 south, range .16 west. . Later oil was.discov-
ered in. the vicinity of these lands, and Umsted, . the
grantee in the deed, who was a large landowner, began to
have his. titles examined and perfected with the view to
making them merchantable, Hehad abstracts of title made
to his lands, and he submitted to his attorney for examn-
ination an abstract of the title to the southwest quarter
of the northwest quarter of section 33, townshlp 15
south, range 16 west. An examination of the abstraet dis-
closed that Umsted’ s grantor had no t1tle whatever to
this land, Whereupon ‘Umsted, so he alleged in lllS com- -
plaint, discovered for the first time that the deed had not
only e1roneously described the land as. bemg range 16,
When the range should lave been stated ds 15; but the.
deed had erroneously described the land conveyed as the
southwest quarter of the northwest qual ‘ter of sectlon 33,
whereas the land purohased and which should have heen
described was the northwest qualter of the southwest
quarter of section 33." v

Upon these allegatlons Umsted praved the court to
reform the deed to conform to the intention’ of the part1es,
and “from ‘a decree awardmg the rehef played 1s thlS.
appeal ' .
The tract of land owiied by Berry at’ the time of the
execution ‘of the deed ‘in’ question was described by’ ‘the
witnesses as being three forties long and one forty wide,

" that is, the land extended three-fourths of a mile 'north

and south and one-fourth of a mile east ‘and west:

Tt is Umsted’s contention. that he.bought :the” south
forty-acre: tract, whereas the deed conveyed: the middle
forty, leaving -one forty:north and the other forty south
of the land described in the deed.

At the time of the execution of this deed none of the
land was. very valuable, .and: the., south forty was the
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lowest and.least valuable, but Umsted: testified that he
bought this south forty because it had a-good building
site on it,"and adjoined land which he already owned.
The m1ddle forty described in the -deed: d1d nort Jom any
land which Umsted owned.

The ¢ounty” surveyor testified that on the 14th and
15th of" September, 1917, he made, #t “the Tequest of
Unistéd, a survey of the norfthwest quarter of the south-
west quarter of section 33, and at thé same time’ made a
survey of dn adjoining- forty which' Umisted owned ‘He
madeé no survey of the middle forty. -

A’ Wwitness named J oyce testified that he was present
when the trade between Umsted and Berry was made,

and the land then agreed to ‘bé sold Wasv referred to by .

. both partles as the extreme south forty

A Wltness named lesch test1ﬁed that he apphed to
Berry for an oil lease. on the 120 acre tract and that .he
purchased from Berry a lease on the west half northwest
"quarter section 33, but Berry deohned to glve a lease on
the south forty, that is the northwest quarter southwest

quarter, for the reason then stated that he had prev1ously :

sold that land to Umsted

Allen Fotch testified that he had been for many years
a neighbor of Berry, and that Berry dlscussed the sale
of the south forty with him and told him. he, was.going
to sell, the south forty to pay his debts, and later Berrv
‘told him he had sold the south forty to Umsted.. This
‘witness also testified .that, after Berry told him.he had
sold the south forty, Umsted had .rails made .and that
Umsted cut and removed timber from that tract

. Frank Murphy testified that Berry told him he had
sold the south forty to: Umsted. -

Frank Griffin testified that he had apphed to Berry
to buy the northwest quarter ‘of the southwest quarter of
section 33, but Berry told him he had already sold. that
tract to Umsted

Sam Bennett testified that Be1 ry told h1m he had sold
the south forty to Urmsted; and that Umsted made rails
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on this: forty soon after buymg a tract of land from
Berry :
- John Young testlﬁed that he kept books for Umsted
at Umsted s sawmill, and that, while hé was:'so employed,
checks ‘weré issued to pay for the labor. of cuttmg logs

~on the northwest quarter ‘southwest. quarter sectlon 33

but nothing was paid-as stumpage.

.Umsted testified that all-the land -was low, but thele
wasa good building site on:the northwest quarter ‘south:
west quarter, and he wanted the land on that account to
kéep-any one from 'building on'it, and that this.land cor-
nered at a place where he had a gate in a ferice.aréund a
tract of land which'he:then owned. Neither of:theother
two -forties owned by’ Berry adjoined:his land. i":After

‘buying this south fortyihe emploved ‘Berry to adsist in

cutting rails ‘and poles: 'on that land and he pald Ber ry
for so.doing.

-1 'The deed in question was prepared by Joe‘ Cook a
justice of the peace, from a tax receipt which Berry fur-
nished himto secure the description. - Umsted testified
that both he’ -and ‘Berry' told- Cook that the land to:be
describeéd was the' south forty, and that :after the deed
was written and. acknowledged before Cook its was ‘deliv-
ered to' Cook tofile for record, and Umsted never read

-the deed until the errorin the descrlptlon Was dlscovered

when' the abstraet was examined.

- Cook testified'that he prepsared the deed from a'tax
receipt given him by Berry, and that both ‘Uinsted ‘and
Berry pomted out on the tax receipts the land to be
deseribed in'the deed; and that.he wrote 1nto the' deéd
the description which. had been pomted out to him. He
admitted, however, that in preparing the deed he had
erroneously ertten the Tange as 16 West When 1t should
have beén’ range 15 west. '

It appears that a suit was brought in the- chancery
court, which involved an oil lease on the southwest quiar-
ter of the northwest quarter of section 33, and an inter-
vention was filed by Umsted in this suit in-which- he
claimed toown that tract of land by virtus of: the con-
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veyance thereof to him from Berry. This intervention

was filed September 16, 1922. This pleading .was-

explained by Mr. T. J. Gauo"han who prepared and filed
it for Umsted.- Mr. Gaugh‘an' testified-that Umsted. told
him he had bought Berry’s south forty, and the witness,
in preparing .this pleading, was under the impression
that Berry owmned only two:forty-acre tracts, the two
together comprising the west half of the northwest quar-
ter, the south forty of which would, -of course, be
described as the southwest quarter of the northwest.quar-
ter, and when witness discovered- a little over two weeks
later that Berry had owned three—and not -two—forty-
acre. tracts, he dismissed the intervention and brought
the.suit to reform the original deed from Berry to Umsted
so that, when reformed, it would convey the south forty,

which is eorrectly deseribed as the northwest quarter of‘

the southwest quarter.

. .. It was also. shown that. after. the. executlon of the
deed sought to be reformed Umsted paid the taxes on. the
lands described in the deed, and not on the northwest
quarter of the southwest quarter; but Umsted testified
that he paid taxes from his deeds and did not make any
examination of the descriptions to verify their accuracy,
and did not discover the error until shortly before the
time when this suit was brought.

To obtain a reformation of a deed, it 1sv not essentlal

that .the testimony be undisputed whlch tends-to show
that the party asking that relief is entitled to it; but it
is essential that. the testimony, in its entirety, show
clearly and unmistakably that a mutual mistake was made
whereby the deed which was executed did not reﬂect the
real intention of either party.
’ One of our early cases on the quantum of proof
essential to reform a deed is that of McGuigan v. Gaines,
71 Ark. 614,in which Mr. Justice Rippick, speaking for the
court, said that to establish a mistake the evidence must
be clear, unequivocal and decisive, and this court has
since adhered to that statement of the law in granting or
in denying relief by way of reformation. The difficulty
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in each case is to determizie Whethe1 the testlmony meas-

~ ures up to this requirement.

Without further rev1ew1ng the test1mony, we - an-

" nounce our conclus1on to be that the’ testlmony set ‘out

above meets’ the’ requirement, stated by Mr. Justice Rip-

pick, and fully justified the court below in awardmg the

rehef prayed :

- It is insisted, however, that the court erred in admit-
ting and’ cons1der1no~ 1ncompetent testimony, ‘and that, if
this 1noompetent testlmony is excluded, the competent
testimony remaining:- wﬂl not support the decree of the
court ‘below.

It is first’ 1nS1sted that the court erred in admlttmg
any of the statements made by Berry beforé the execu-
tion. of the deed, and in support of this contention coun-
sel for appellants cite cases holdmg that all antecedent
propos1t1ons, correspondence and prior writings, as well
as oral 'statements and representatlons, are deemed ‘to

‘be merged into the written ¢ontract which concérns' the

subject-matter of such anteécedent: negotlatmns when the
written contract is free of ambiguity and is itself’ com—
plete. To make the broad application of this rule of ev1—
dence which counsél’ for appellants here 1n81st upon

"would result in’denying reformation in any ‘case. This

rule of evidence does not apply when the agreement

'sighed by the partles Was executed through mutual m1s-

take
At §+2103 of Pomeroy s Equity J ur1sprudence ‘and
Equltable Remed1es, volume 5 (2nd Ed. 1919)° page 4739,

it is said: ““Tt is the .generally’ established rule in the

United States that parol evidence of mistake is admis-
sible in all cases and for all purposes, notw1thstand1ng

‘the fundamental doctrinie of the law of evidence that

parol proof is not admissible between the parties to vary
a written instrument, and notwithstanding that the éffect
of the parol ev1dence may be to enlarge the scope of an
instrument 'required by the statute of frauds to ‘be in
writing. ‘The aunthoritics all require that the parol evi-
dence of the mistake, and- of the alleged modification,
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must be most clear and convmcm * % % or else the mis-

take must be admitted by the 0ppos1te party, the result-

ing proof must be established beyond a reasonable doubt. -

Courts of equity do not grant the high remedy, of reform-
ation .upon a probability, nor even upon a mere prepon-
derance of. the evidence, but’ only upon a ce1ta1nty of
the error’.”’

The -admissibility of such testimony has been fre-
quentlyr, recogmzed by this court. Cain v. Collwr 135
Ark. 293; Welch v. Welch, 132 Ark. 227.

- Ttis 1ns1sted that, the test1mony of Umsted is incom-
petent and inadmissible under § 4144 C. & M D1 gest,
and § 2. of the "Schedule to the Const1tut10n Wthll
‘read as follows “In civil. actlons, no witness shall be
ekcluded because he is a party to the suif or. interested
in the issue. to be tried.. Prov1ded in actlons by or
.against executors, adm1n1st1at0rs or guardlans, in which
Judgment may be rendered for or against them, neither
party shall be allowed to testify against the other as to
any. transact1ons with or statements of the testator in-
testate or ward, unless called to testlfy thereto, by the
.opp0s1te palty Provided fmther this section may be
‘amended or repealed by - the Genelal Assembly SO

The 'testmlony shows that Berry died in 1921, and
.that his wife is also dead; that they had an only cluld
named Parthema who 1ntermarr1ed with one Artllur

.Sewell ‘and ‘two ch1ldren were born of this union, one

named Arthur W., and the other John /W, Sewell.. Par-
thema is also dead so that these ch1ldren constitute the
sole and only heirs of Albert Berly, who was the grantor
in the deed here, sought to be reformed. This smt for
reformation was brought against these heirs and their
father, and Umsted had had no transaction with any of
.them and did not testify as to any transactions had with
them or concerning any statements made. by. them. - .

A syllabus in the case of Lawrence v. LaCade, 46 Ark.
378, ;reads; as follows: ‘“When the widow and helrs, and

not the administrator of an intestate, are the parties.to.an -

act1on fcheteshmeny of the adverse party_of transact1ons
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with the deceased is admissible.., The widow and, helrs
are not ‘within the proviso of sectlon 2, schedule to the
Constitution of 1874, . ~ = T

- In Williams v, Pmoleau 123 Ark 156 Mrs Pr101eau
brought suit in e;]ectment against the Wldow and heirs of
Gabe Williams to Tecover a tract of land, which had been -
conveyed to her by Wllhams and his Wlfe The - answer
allegod that the deed was in fact a mortoage, and the
6AUSE, Was, transferred to the 'ehjancery court. Upon the
tr1a1 the1e the pla1nt1ff s husband who had acted as, her
agent in the transactlon was pelmltted to. testlfy con—
cerning the’ transactions W1th Wllhams and his wife. both
before and after the. exeeutlon of, the deed It was
1ns1sted that thlS testlmony Was 1ncompetent under S
4144 C. & M Dlo“est quoted above Thls contention . Was
dlsposed o>f by the oourt in: the followmg language ,“The
obJectlon that the testlmony of Prloleau is 1ncompetent '
as relatlng to transactlons Wlth deeeased Gabe Wllhams
is Wlthout mer1t o the sult not belnt, agarnst the executor
or administrator of 'his estate. ‘Section 8093 Klrby S
Digest; Bird v. Jones, 37 Ark. 195; Mosley v. Mohawk
Lbr. Co., 122 Ark. 227.°’ See also People’s Savings Bank
v. McInturff, 147 Avk. 296; Britt v. Berry, 133 Ark. 589;
Blackburn v. Thompson, 197 Ark. 438; Collier v. Trice,
79 Ark. 414 ; Strayhorn'v. MeCall, 78 Ark 209.

It is ﬁnally inststed that fappellee was' guilty of neg-
ligenee and laches.and is barred on this.account. It is
pointed out.-that Berry is.now dead, and that. the land
worth only $2 per acre .at-the time: the deed was made, is
now worth $500 per ‘aere. = s« .o i

We do not think the testimony snstams th1s defense
It is true that the' land ‘claimed has oreaJtly enhanced in
value; but so also. has the land descrlbed in, the “deed.
Berly executed an oil lease on.the west. half of the:north-
-west quarter: of section 33, and, as -appears-from what
has been said, this lease eovered the land desecribed in the
deed and is eﬂ"ectlve ‘as 'such for the reason-that' the deed
sought'to be’ reformed did hiot convey any one of the three
fort1es owned by Berry, for, as has been said, that deed



described the land as being in range 16, whereas it is an
undisputed fact that Berry owned no land in that range
and did not intend to convey any there. :

It is the presence of oil which gives all these three
forties their great value. Berry executed a lease, which
‘is valid, for the reason just stated, on the middle forty
which’ hlS deed described, and Wthh appellants say it was
his intention to convey. It is apparent, therefore, that,
if reformation is not grarted, appellee’ will be oompelled
to take a forty incumbered with an oil leasé whicli Berry
had no right to execute, if he did i mn fact convey and mtend
to econvey the middle forty

" The doctrine of laches has therefore 1o application
here. The equity of the case is ith appellee for to deny
him relief would permit appellants-to enjoy the benefits
‘of the comsideration, received for a léase on a tract of
land’ which their ancestor had, accordmg ‘to théir own
contention, previously sold and conveyed to appellee.

" The decree is correct, and is therefore affirmed.
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