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Oplmon dehvered ‘December 14 19?5

INDICTMENT AND INFOR.MATTON—GROUND op DEMURRER —That A

' indictmeilt apparently is -barred. by ‘limitation’ 4s mnot ‘ground-for’
. .demurrer, as the State may prove that the’ offense was committed,

within the period of the, statute lbar, or else that the runnmg

; of the statute vhas been suspended by accused ﬂeelng from ]us-
tlce .or by the pendency of another mdlctment for the same

oﬁ'ense i . i . RN

2. CRIMINAL LAW—LIMITATION CoF PRbSECUTION—SUSPENSION———
' Undér Crawford & Moses’ Dig., :§ 3037, ‘providing ‘that,if there

', are; two ; indictments . pending against i deferidant for, the,same;

... offense, the. indictment first:. found shall. be : deemed suspended

., and shall be, quashed and § 2889 prov1d1ng that when' an mdlcb-

ment is quashed the tlme dumng whlch it was pending’ shall ‘not "
e’ computed ‘as part of thé: time of limitation prescribed’ for- the

- offense;. theld: that the fact that the former ‘indictment was not.
dismissed .until: after. the  second one was returned, ,or until;the,
court sustained a demurrer to the second . 1nd1ctment was 1m-

., matemal . . C

3.' INDICTMENT AND INFORMATION—DESIGNATION oF PERSON —Where,_
‘in'a prosecutlon fof malicious mischief, two 1nd1ctments appear’

“iito charge the same offense, a differerce 'in the names. of alleged.

. owners-of the property may be explained-by parol proof that the:

_+ difference. was _due to:a clerical error, and that the same oﬂ"ense

i was intended- to be charged

Appeal from Lonoke ClI‘Clllt Court Géorge: W
Clark, Judge; reversed. s
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H. W. Applegate, Attorney General, John.L: Carter,

‘Ass1stant and W. J. Waggoner Prosecutmg Attorney,

‘for appellant T
. Williams . & Holloway and Gu J E. Wzllwms, for

eppellee

MCCULLoeﬁ C. J The 0'rand jury of Lonoke County,
on September 5, 1924 ‘returned an indictment against ap-
pellee for the. statutory offense of malicious mischief

" (Crawford &Moses’ Digest,.$ 2511), alleged.to have been

committed on May,1, 1923, by wilfully and mahcmusly

f;shootlng and killing a. dob, the .property of William
- Beggs, of the value of fifty. dollars.. The court:sustained

a demurrer to'the indictment:on the: ground:that it was

“apparently barred by the. statute of, limitation.

In.the case of State v. Reed, 45 Ark. 333, th1s eoﬁrt

.said: - ‘4But it-is no.ground. for demurrer that,a.,pros,e—
. cution is apparently barred by limitation. . On the trial,
“the. State must prove that ‘the offense, was.-committed

..within the period of the statute bar, or. else that the. run-
~ning of the .statute. has. been: suspended as by a: fleeing

e
~

:from justice, or the pendency of ‘another.indictment for
- the same crime.’? In the more recent case of James v.
.. State, 110 Ark. 170 we declared the same.rule, and made
the:-above quotatlon from State v. Reed, supra, but in the
.,.opinion.it was inadvertently said that‘, ““the, State-must
.allege . and prove the commission of the .offense. within
.the statutory period of limitation. > In that case.the in-
.dictment did not..show .on its. face that the prosecution

was apparently barred, and the question. arose, ‘onthe
trial :of the case, in 1egard to.the burden of proof. - The
language just referred to was'an inadvertence and, must
be .disregarded, for:the.rule as.announced,in, State v

... Reed, supra, is the settled rule in this State. ... ..

There. has been bronght into the present.record an-
other indictment against; the :appellee;. returned; by, the
grand jury on February 8, 1924, charging the 'same of-
fense of malicious m1sch1ef by Wllfully and maliciously
killing a dog, the property of William Weggs, of the
value of ﬁfty dollars, on May 1, 1923. The record in



1076 StatE v. HaRVEY. _ [169

regard to the disposal of this indictment is also brought
into the present transeript, and shows that-the former
indictment was not dismissed until September 7; 1925,
the same -day on which the demurrer to the second in-

- dietment was sustained by the court. Counsel debate the

question whether or not the pendency of:the former in-

“dictinent: arrested 'the statute:of limitation so as to pre-

vent a bar ‘of the prosecution under the second indict-
ment: - The statutes of this State (Crawford & Moses’

:ZDlgest § 3037) provide that if there:shall be pending

' against the same defendant’ ‘“two:indictments for.'the

same offense; or two indietments - for the same mattér,

e ® % the 1ndlctment firstfound shall be deemed to

be suspended by such indictment, and shall be quashed.’’

“The statute 'also provides that, When an indictment shall
“be quashed, 'set aside or reversed “‘the ‘time during
'Whlch thie 'same was pending shall not be computed as
- part of ‘the time of the limitation preseribed for the of-

~fense.’’. “Crawford & Moses’ Digest, §-2889.. In the trial
~of this case it will devolve upon‘the‘-'S-tate, in order-to

- show'a suspension of the running-of the statute of limita-
-tiony to prove that the former indictment was’' for the

‘same offerise; but the fact that the former indictment

was not d1sm1ssed until after the second 1nd1ctment was

~-Teturned, or “until:the court’ sustained: a demurrer to the
. 'second 1ndlctment ‘is' not ‘importait. - The two- indict-

ments' appear to 'chlarge the same offense, and 'the dif-
ference in the names of the alleged owners may be sup-
plied by proof-that it was a clérical error, -and the fact

- that the same offenses were intended to be charO’ed Staf

ford v.:State, 59 Ark. 413. .
Tt follows that the court -erred in sustammg the de-
murrer, and thé judgment is therefore reversed, and the

'-"cause remanded: with- directions to the court -to over-

‘rule: the demurrer to the 1ndlctment and for further

' 'proceedlngs
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