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Ucker v. WATSON _
Op1n1on dehvered December 7 1925

" MORTGAGES—DEED :ABSOLUTE IN FORM —While® oral ev1dence is
. admissible to show that a. deed absolute in form was; 'mtended

,,,,,

will not be construed to be a mortgage, though a contemporaneous

‘contract provxded that the several lots conveyed might be repur-
.chased by the grantor within a year by paying: certain’ sums,
.. where. both parties testified that the deed and .contract expressed

their mtentlon

Appeal from Washmfrton Chancery ‘Court; Sa/m th-

liams, Chancellor ; reversed.

H L. Pearson for appellant.
J. V. Walker, for appellee. - Co
McCULLOCH, C J. Appellee, Charles A Watson,

was the owner of certain lots in the city ‘of Fayetteville,
and on April 5, 1922, he conveyed them to appellants,
W. E: Ucker and A. C. Ucker, by deed in absolute form
purporting to convey the t1tle in fee simple. The pres-
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ent controversy;arises concerning the effect of the deed,
whether it-is:to be ‘construed as a conveyance. of the title
of the lots in fee. simple; or as a mortgage. in connection
with a written: contract between. the parties, entered
into prior, to the execution -of the deed.. . .

- Appellee first execited two amortgages. to appellants
to 'secure-debts ‘aggregating' $1,000. -, The two mortgages
conveyed all of.-the lots deseribed.in a .contract entered
into between the parties on March 30,-1922; which said
contract, ormttlng caption, ete., reads as follows ,

“That Charles A Watson first, party, agrees to
deed to. the ‘Ueker Bros -, “the followmg lots ‘all” in
Gunter’s Add1t10n to the clty of Fayettevﬂle Arkansas,
to- Wlt lots 1,25 and 6, block 8, and lot 6 and the. south
half of lot 5, block eleven (11) That the Ucker, Bros .
by A, Q. Ucker for h1mself and under power of attorney
for W B. Uacker .dgrees ‘to’ the followmg That on pay—-
ment by the sa1d Chas, A, Watson to A. C. Ucker on or
before June 1 1922 of $150 to release lots 1 and block
1, ‘of. aforesald add1t1on from the mortgage held by
Ucker’ Bros found in record 15‘) on page. 82, of’ W ashing-
ton County, Arkansas, records and on payment by Chas
A. Watson’ likewise of $900 on or before June 1, 1922
to release lot 6 and the south half of lot 5, block 11,
aforesald from the mJortgage held by Ucker ‘Bros. . ‘
found in’ record 147 on page 611 Washlngton Clounty

.....

records, and to deed said lot’ and one-half to’ Chas A.
Watson frée of said mortgage that hkewis'e' the Ucker
Brothers agree to glve Chas. A. Watson first party, one
year from !April' I, 1922 to ‘sell’ lots 1, 2 '5 and’ 6, ‘block
8, -said ‘addition," and l1kew1se agree that each’ of thet 4
lots last rment1oned are likewise to be regarded as’of
equal value; and that, if" Chas. ‘A. Watson at any time
within‘thé'yéar from Apr1l 1, 1922, shall sell ‘two or more
of said’ lots just ment1oned they shall ‘be released and
deeded -to- said first party on' payment ' of’ therr propor—
tronal value of what is then due; that is to! say," 'said
lots 11 and" 2, block i8, shall be released from mortgage
found in record 152 on page 82,-and 5 and: 6, block 8,
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likewise from:mortgage in'record 147, on.page 611; Wash-
ington ‘County records, and the same-shall then on'pay-
metit ‘mentioned ‘be deeded by :A..C.. Ucker to Chas. A.
Weitson free 'of said mortgages. Anditis agreed that, in
case any of these'4lots held one yeéar are not sold at

. that'time they'are to‘be the' propertv in fee' snnfple of
the Ucker Bros.;'and -the -debt 1s:to be: ‘diseharged. ' In-
terest'is to be compounded yearly and not quarterly on
the pmnclpal note :

Pursuant to th1s contract, appellee executed a deed
to appellants on. Aprll 5, 1992, conveymg the lots which
the contract speclﬁed should ‘be deeded to—Wlt ‘lots
1 2 5'and’ 6, block 8, and 1ot 6, and ‘the south half of
lot an block 11 Subsequently appellee ,pald ‘to. appel—
lants the" Sum of $150 -and lots 1 and 2, of block 1 were
released 'from the mortgage i accordance ‘with, the | con-
tract anud appellee also paid to appellants the sumn ‘of
$200 and the lots in block 11, Were releaged as prov1ded
in, the contract Appellee falled to; gell the other four
lots uspe(:lﬁed in the contract W1th1n the time’ mentroned
or to’ pay for the same, and ‘as before stated ‘the con-
troversy between the partles now ‘is whether the deed
should be treated as a mortgage, or as an _absolute con-
: veyance The chancery court held, that the deed and con-
tract,. when read together constltuted a mortgage and
offered to decree a foreclosure, but’ appellants decllned
'to accept such a decree and ihsist upon havmg the ab
solute title decreed to. them. N

A,r,The controversy must be declded upon the face of

_the papets, for each of the partles expressly disclaims
.any, intention other than that expressed in those instru-
ments of Wr1t1ng ‘Bach of: them testified. as .witnesses
in the case.and very candrdly admitted that. at the time
of . thls transaction between them- they. had no idea that
a.deed absolute,in form could, under any.circumstances,
be. treated as a mortgage, and.that they had no intention
other, than that expressed inrthe ertten record, of the
transactlon between .them. :
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The testimony introduced in the case establishes the
fact that at the time the deed was made the, lots were
worth not exceeding $400, which was substantially the
amount of the balance of fhe original debt after all pay-
ments had been made. In anilyzing the contract and
its relation to the déed it must be remembered that lots
1 and 2 in block 2 are not conveyed in this deed, but were
embraced in one of the mortgages. There being no abso-
lute conveyance of these, and.no release from the mort-
gage prior to the payment of the $150 as specified in the
contract, they were left subject to the mortgage, and the
fact that they remained under mortgage lien does not.
affect the interpretation to be placed on the conveyance of-
the -other: lot. © Appellee paid.- the sum mentioned, and
these two lots were released from the mortgage; there-
fore that part of the transaction has no ‘bearing upon this
controversy. - R : :

The lots ‘in block 11 were in the conveyance, and
also in' the original mortgage, but the amount of $200
specified in the contract was paid, and those two lots were
deeded back to appellants as provided in the contract:
Neither does that transaction have any bearing on the
controversy, because the contract expressly provided for
a reconveyance of the property. oo

It is insisted by counsel.for appellee that the lan-
guage of the courf necessarily characterizes the trans-
action.as a continuation of the original mortgage, and not
as a contract for sale and resale: -Stress is laid on ‘the,
concluding clause of the contract, which reads that, in.
case the four lots are not sold within the year ““they are’
to be the property in fee simple of ‘the .Ucker Brothers
and the debt is to be discharged.”” The whole tenor of the
contract was that the amount:of the original debt should
bepaid. This was the consideration upon which appellee-
was to have a reconveyance of the property, and the
concluding’ language of the-cortract was merely descrip-
tive of this debt, and does not show any intention to
treat the conveyance as a mortgage instead of an absolute
conveyance of the title according to the import of the
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deed itself. The contract provides for the conveyance
by appellee to appellants, and merely specifies the terms
upon which reconveyance may be had. This of itself
constitutes a sale on condition, and not a mortgage. The
existence of the original debt was continued only for the
purpose of providing the terms upon which there should
be a reconveyance by appellants to appellee, and the fact
that the original debt was thus used in the transaction
does not convert the deed into a mortgage.

‘We have often held that oral evidence is-admissible
to show that a deed absolute in form was intended as a
mortgage, and that the true intention of. the parties to
the transaction will govern its construction and enforce-.
ment. Wimberly v. Scoggin, 128 Ark. 67; Snell v. White,
132 Ark. 349. In the present. case .the real inten-
tion of the parties as shown by the undisputed
evidence was in accord with. the express language of the
deed, which was absolute in terms; for; as we have already
seen, both parties testified that they intended just what
was expressed in the language of the deed and contract—
nothing more and nothing less. The fact that certain
partial payments were made by appellee to appellants,
and the acceptance thereof by appellants during the
year specified in the contract, has no bearing. upon the
construction of the deed and contract for the reason. that
appellee had the legal right to make payments and. ap-
pellants were bound to receive them. It is true the con-
tracts provided for the sale of these lots by appellee dur-
ing the year specified, and that, when one or all of them
should be sold, appellants would reconvey them, but the
gist of this provision was that appellee should have the
‘lots back upon payment of the proportionate part of the
original debt. The fact that they were to be reconveyed
to the purchaser was a mere incident, and appellee had
the right to pay the proportionate part specified, and have-
the lots reconveyed to himself. . ‘ ;

_ Our conclusion is that the chancery court erred in
holding that the deed should be construed as a mortgage.



