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' HIGHWAYS—ACQUIREMENT. BY PRESCRIPTION.—Eviderice: that a

road ‘was: continuously used by the public without.let or, hindrance
for: more than seven years with the knowledge of the landowner
and w1thout any act on his part showmg that the use was per-
missive, held sufficient to’ support a ﬁndlng' that the pubhc had

5acqu1red the road by presciiption.

EMINENT DOMAIN—OFFSE‘T OF ' BENEFITS.—Where the' public had
a prescriptive ¥ight in ‘an old road -through a forty-acre tract,
an application by the public for a new road parallel to. the old
one held an abandonment of the old road and to warrant an
offset of beneﬁts agamst damages

EMINENT DOMAIN——SURRENDER OF EASEMENT RIGHTS —-Where the

" public had acquired prescriptive rights in a road which'the land-
.. owner -was threatening to fence, application by the public for a

new road parallel-to the old one was not such a surrender of the
rights in the old road as would prevent .the offsettmg of dam-
ages and beneﬁbs, as the abandoniment of the old and’ takmg' of
" ‘the new amounted to ‘one. transaction. '
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4. - EMINENT DOMAIN—SET-OFF OF DAMAGES.—The beneﬁts accruing
. to an owner’s land may be taken into account in assessmg dam-
. ages for taking land for-a publlc road. .

. Appeal from Crawford Clrcult Court Ja,mes Coch-
.ran, Judge; affirmed.

. Starbird & Starbird, for appellant K

R. S. Wilson and Dave Partain, for appellee

Huwmpurgeys, J. . The only question presented by this
appeal for determination is whether the trial court; sit-
© ting as‘a jury, erred in refusing to allow appellant coni-
‘pensation for building. and maintaining a fence:on each
side of the public road laid out through his'land on peti-
- tion in the county court, and for the‘cost of .an under-
-ground passage for hogs and cattle.to pass from one. side
-of the road to the other in order to get water. ‘The trial

court allowed appellant damages only for rthe 1and taken
in laying out the road. Pl :

The record reflects the follomng undlsputed facts:
the public had passed over the land for twenty-five or
thirty years on a road west of a creek running through
the land, which had not been worked by the road overseer;
the old road ran through land susceptible to cultivation,
and part of it was bottom land ; the land was an unfenced,
wooded tract, which appellant decided to fence in;for a
“stock pasture after the passage of a stock law. in that
community, and, when he notified the public of that fact,
. they. proceeded ﬂoy petition in accordance with law to lav
out a road through the forty-acre tract on the hillside
.east of the creek. After the same was laid out the public
~ used the new, instead of the old, road.

The disputed issues of fact revealed by the record
relate to whether the public had acquired the right to the
. old road by preseription, and whether the ?beneﬁts;grovvT
ing out of the removal-of a road from the west to the
east side of the creek offset the damages to appellant’ s
land resulting from taking the new road.

, On the first issue most of the witnesses testlﬁed that
the old road had been used by .the public generally for
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~twenty five,or thirty years without let or hindrance by

appellant until he threatened to fence the tract through
which it ran. . Appellant himself testified that the old

" road had been used by his permission. On-the second

issue some of the witnesses .testified that the benefits
accruing to appellant s land on-aecount of the removal of .
the road exceeded .the damages.thereto on account of
opening the new road The-court found against appellant
on. both issues. . .

Appellant contends for a reversal of the judgment
offsettlng his damiages with benefits because the public
had no prescriptive rlghts, under .the law, in the old road.
In support of this contention, he cites the case of Brwmley
v. State, 83 Ark. 236, in Whlch the rule was. announced
that Where the road .was used by the public without an
order of court through wild, unused land, the presump-.
tion is that it was used by permission or consent of the
owner of the lands. In the instant case, even if such a
presumption existed, it-was not conclusive, and might be .
overcome by facts and circumstances adduced in evidence.
All the witnessgs testifying upon the point, except appel-
lant, testified that the road was continuously used by the
public without let or hindrance for more than the statu-
tory period of seven years, with the knowledge of appel-
lant, and without any act on his part, showing that the
use was. perm1ss1ve This 'testimony, under the rule an-
nounced .in thé case of McCracken v. State, 146 _Ark. 300,
is legally sufficient on appeal to support. the finding and
verdict of the court to the effect that the' public had
acquired the old road by preseription. Appellant argues,
however, that there is no evidence in the record tending to
show an abandonment of the ¢ld road, so that appellant
could fence in the land through which it ran and thereby
derive a benefit from its use. The application by the
public for a new road near and parallel to the old road
through the same forty-acre tract on account of appel-
lant’s -threat .to fence 1ip the land constituted an aban-
donment of the old road in exchange for the new road
and warranted an offset of benefits against damages on



_ account of “the exchangé' bf roads. ‘We ‘think there is -

nothing in the suggestion of learned counsel for appel-

lant that the abandionment of ‘the old road was in 1tself a’

surrender of its easement rlghts to »appellant in the sense

that the public could not théreafter 1 use the benefits dceru-

ing to- appellant as an ‘offset agamst his damages' on

account of’ ﬁakmcr the new road. The abandonment of "
the"old ‘road and the takmg &F'the new amotinted 6 one”

transaction, and there is no good reason why the benefits
accrulng to the appellant in the exchange 'of the roads
could not be taken' into account in assessing his damages

The tule.is well settled that in takmg prlvate property )

for pubhc use; the benefits aceriing’ to, the owner’s land

may ‘be’ taken ‘into aocount in measurmg h1s damages ’

Cribbs v. Beneilict, 64 Ark. 555 Scott . Bmdge Dzstmoz‘
103 Ark. 412 Wetdemeyer V. thtle ‘Rock, 157 Ark. 5.°
' No error appearmg, the ;Judoment 1§ afﬁrmed
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