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Coar Disrricr Power ComMpPaANY v. BOONEVILLE.
‘Opinion' delivered December 7, 1925.

1., MUNICIPAL CORPORATIONS—JUDGMENT FIXING RATES OF ELEc'miIc-
“ITY.—Acts 1921, No. 124, §§ 19, 24, authorizes the circuit court
-to certify its judgment fixing the rates of a:public sérvice cor~:
- poration-immediately to the.city council, and empowers the:city .
council thereupon to adopt such rates, with the perllege of .an
appeal within 30 days as the pendency of an appea] prevents
‘collection of the penalty for violation of ‘the rates fixed, but not"
" proceedmgs in preparation for imposing the penalty. ’

2.. - MUNICIPAT, CORPORATIONS—JUDGMBENT: AND , ORDINANCE ' FIXING °

+i RATES—NOTICE.—The action of the circuit court. in certifyingits
Judgment fixing rates for electricity to the c1ty council imme-

. dlately after, rendition thereof, and the adoption of rates by the i
city’ ¢ouncil, held to be pubhc acts within the’ authorlty conferred

" by the Leglslature, of whlch ‘the part1es to - the su1t must take

* notice. S

3. MUNICIPAL CORPORATIONS—ESTABLISHING RATES FIXED BY COURT.-— -
- Neither Acts 1921, No. 124, nor Crawford & Moses’ Dig., § 7494, "
< requires the city counc1l to establish by -ordinance. the rates for
electr1c1ty fixed by the circuit court and certlﬁed to the CIty'
council, and such rates may be estaxbhshed by résolittion.

4. ELECTRICITY—JUDGMENT FIXING RATES—FINAL’ WHEN —Under
- Acts 1921, No. 124, § 24, providing that no penalty for -violation’
of rates fixed by the city council shall be incurred until an appeal
. from an order of the circuit court fixing .such rates has been
finally disposed of, held where the Judg'ment of the circuit cpurt :
fixing such rates was affirmed by the Supreme Court it became
final upon expiration of the time for filing a motion for rehearing,
and the contention that the ‘appeal was’ not ﬁnally disposed ‘of
‘until the Supreme Court’s mandate was filed-in, the: cu'cult court

+ . was without. merit. .

5.. APPBAL AND ERROR—NECESSITY oF MANDATE.—Mandates to the

lower court are necessary only in cases of reversal, and, , upon the

affirmance of a judgment, it may be enforced by process out ‘of
the Supreme Court. ‘ .. Sh e e

Appeal from Logan Circuit Court Southern D1s-
trict; James Cochran, Judge ; affirmed.

James B. McDonough, for appellant
Evans & Evans, for appellee .
. HumparEYS, J. This. is a contmuatmn of a su1t

between appellee and appellant herein, the purpose. of
¢
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which was ‘to fix and promulgate rates for electiical
energy to be furnished by appellant to the consumers of

the.city of Boonev1lle The rates were fixed by the city

of Booneville pursuant to authorlty conferred by, act 124
of the Acts of the General Assembly of 1921.- Appellant
herein: prosecuted an appeal to the' circuit court of-the
Southern’ District: of Logan County froém the’ actlon of
the ity . counc1l of Boonevﬂle fixing and . promulgatmg
said rates. The case was tried de novo in the circuit court

resulting in a judgment fixing rates which, in the -opinion.

of the court, would afford: appellant lierein reasonable
compensatlon for its eleotrlelty The Judgment was Ten-
dered by the circuit court on September 1,'1923, Appel—
lant herein immediately. prayed an appeal from that Judg-
ment to the Supreme Court, which was granted.by the

circuit court. On the same day the -circuit court-ordered -

its clerk-to certify the judgment fixing the rates down to
the city’ coungcil of Boonev1lle The clerk immediately
complied with that. order. . On the 3rd day of September

1923, the clty counoll by.resolution, at.its, regular meet-.

ing, adopted the rates. contalned in the judgment of, the
circuit court, and spread: them upon its record. On‘Sep-
tember 26, 1923, the appellant‘herein filed a superSedeas
bond and lodged a_transeript of the proceedmgs i the
office of the clerk of the Supreme Court.-.On the 24th day
of Deoember 1923, this court-affirmed the judgment of the
circuit court: ﬁxmg the rates that appellant herein imight
charge the consumers for electricity within the" CltV of
Boonevﬂle ‘The mandadte of the Supreme Court was ﬁled
in the circuit court on February 26, 1924.

This suit was brought on the 6th dav of Malch 1924
by appellee herein against appellant herein, its ofﬁcers

“agent, and employees to.recover the penalty pr0v1ded n -

§ 24 of act 124 of the Acts of 1921 for charging the con-
sumers more than the rates fixed 1by the eity counc1l

under order of the circuit court, fr om the time this court .

affirmed the ecircuit court’s judgment ‘and the date on

which appellant herein put the rates fixed ‘by ithe mrcmt ‘
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.court and adopted by the ‘city council into, effect. The
penalty. imposed upon a, public.utility, for v1olat1ng the

.rates fixed by a city council under § 24 of said act for
~furnishing its commodity to consumers Wlthln the 01ty is
.not less than $10 nor more than $500 for each day;the

violation oceurs.  The trial 'court ruled that the appeal in

the original case was fﬁnally d1sposed of fifteen Judlc1al

days after the affirmance by this ‘court, the time allowed

for ﬁl1ng a mnotion fora rehe'armfr Purstant to this find-
¥ 1ng a gudfr'ment Was rendered agalnst appellant penahz-
. ing it.in the m1n1mum aniount for th1rty -niiie days from
h Whlch Judgment it has prosecuted an appeal to, th1s court

'A reversal of ‘the Judgment is sought on’ three
grounds ﬁrst that after appellant herein prayed and
‘was granted an appeal under the provisions of sa1d ‘act,

. the trial court was without authorlty\ to, certlfy the Judg-

ment-to the city council, and the city council was \Vlthout

_ authority to adopt and. ﬁx the rates contalned in, the JudO'-
.ment so certified to 1t second that if the councﬂ had such

‘anthority, it must have adopted the new 1ates by, ordi-
...nance,duly published; and, .third, that in no event could

appellant be penalized untll after the mandate of the

- Supreme Court was. filed. .

" A proper. solution of; the pomts r'alsed must be found

. _1n the correct 1nterp1etat10n of parts of §§ 19 and 24 of
- sald act 124 of the Acts'of 1921, as follows .

Part of .§.19,. “The court;:in 1ev1ew1ng the actlon

of the ~council or commlssron .shall hear evrdence and

.determine what rates would. afford the appellant valid

iand reasonable compensation for the services. rendered
..and shall enter.an order. setting out such rates and cause
. the same to be certified to the couneﬂ or commission, and
.. such council or commission shall: thereupon fix such rates
_as shall be.in conformity with the finding of the court;

‘provided either party shall have the right to .appeal -to

..the: Supreme, Court within. thirty. d,ays from the rendition
.:of such order, in which event the said council or commis-

sion shall await the further orders of the court.”” -



1068  CoaL DisTricT Powzs Co. v. BoONEVILLE. [169

‘ Part of § 24. “Pr0V1ded however, that there shall
be no penalty or ‘damages for any such V101at10n until the
“appeal from such rule; regulatlon -or order of the munic-
* ipal council or city ‘commission “shall have been finally
" “disposed of, if such' an -appeal be taken within the: time
' "land in the manner provided by this act.)”. Ll

(1) A careful readmg of these two’ sectlons leads us

;_to the V1ew that the Leglslature mtended to authomze the
_'01rcu1t court to 1mmed1ately certify its Judment ﬁxmg
jlthe rates to the city council, and to empower, the council
to adopt such rates at once, with the pr1v11ege of appeal
' w1th1n th1rty days, in which eyent’ the penJalty provided
in'§ 24 should not attach until the appeal was finally dis-
posed of. 'The purpose was to'inhibit-the collection of a
penalty for a violation of the' rates fixed until a final’dis-
pOS1t10n of the case on ‘appeal; and was not’ to prevent
" procéedings in prep'aratlon for the’ 1mp0s1t10n ‘of ‘a’ pén-
) alty for & viclation'of the rates unléss and until'the rates
were’ affirmed by the Supreme Court The action’of the
. ‘cirenit court in certlfymg its ;]udgment down to the city
o council and the adoptlon of thé rates fixed i inl-the cireuit
" court’s judgment by 'the ‘city’ council were public acts,
, within the authority conferred by the Legislature, of
Whlch partles to the suit must necessarily take notice.

'(2) There is nothlng in thé act requiring the, clty '

council to establish by ordmance the rates fixed by ‘the
" eireuit’ court ‘and cert1ﬁed back to it. The act provides
- that’ when the ;]udgment of thé circuit court is certified
“to’ the couneil, it ¢“shall thereupon fix such rates as shall
“"be in conformlty with the finding of the court.””- The
authority conferred upon the city council to'fix rates for
pubhc utilities is not within any one of the classes re-
- *quired to be exercised by ordinance under § 7494 of Craw-
© ford & Moses” Digest. Where the law conferrlng author-
ity on the city council to act does not require same to be
- exercised by ordinance, it may be exerciséd by resolution.
Arkadelphia Lumber O’o v. ‘Arkadelphia, 56 Ark 350
Bentonwville v. Ball, 100 Ark. 496.
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(3) The statute requires that the penalty sued for

"in this case cannol t be imposed until 'the appeal from

the cirenit court’s judgment fixing the rates has been
finally disposed of. Appellant contends that the appeal
was not finally disposed of until the mandate -of the
Supreme Court was'filed in the lower count. We cannot
agree with the learned attorney for appellant in this con-

‘tention. The judgment. of the circuit court was affirmed

and becaine final after the time-expired for filing-a motion
for rehearing. .. There was nothing further for the trial

. court-to do. It was unnecessary. for it to. make further
_orders ;- hence -there was:no necessity for a mandate.. It

i$ only in cases of a reversal that mandates to. the lower
court are necessary. :Upon-affirmance of judgments they

.may be enforced by. process out.of the Supreme Court.

No error appearing, the judgment is affirmed..
Justices Woop and Smrta dissent...-
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