e B

M TN, T

-~
R

~—

A’/ﬁga\»\;m.—\a—\.’—“
- .

N

—~— TN

N T e

ARK.] - Loweivorri v. LoNGINOTTI. 1001

The decree of. this court on-the first appeal has
become final, and it is now beyond the power -either of
this court or the chancery court to correct it. We adjudi-
cated this question on a trial-de novo, and this adjudica-
tion, even though erroneous; is final, and the motion for
rehearing will therefore be -overruled. ~

LONGINOTTI 7. LON(;INOTTI

Oplmon dellvered November 30, ]925

1. ' " DIVORCE—_EFFECT" OF CONDONATION.—While one spouse may con-

done conduct of the other, such condonation does not deprive the -

. aggrieved spousé of the right to a divorce on account of the sub-
sequent misconduct of the offending -spouse, and such conduct will
revive the right to dlvorce for the condoned offense.

2. DIVORCE—CONDONATION——SUBSEQUENT MISCONDUCT.- —Where a hus-
band condoned misconduct of his wife with a paramour, there
was an implied agreement that she would not afford -just cause
for. him to suspect that such misconduct had not ceased, as would

-"-be the case where clandestine telephone communications continued
_ between her and her paramour under fictitious names,

3. . DIVORCE——CUSTODY OF CHILD—Under Acts 1921, p. 317, prowdmg

that when father and mother are hvmg apart there shall be no

- preference in awarding custody of the chlldren, and that the wel-

fare of the children must be considered first in disposing of their

custody, the award to the mother of a fourteen-year old g1rl who
was hostile to the father will not be disturbed. ’

4. . DIVORCE—ALLOWANCE FOR CHILD’S SUPPORT.—Where a husband is
awarded a divorce against his wife on the ground of adultery, the
court’s allowance for support of the child living with the wife
should be for the exclusive use of the child. '

~ Appeal from Garland Chancery 'Court J. P "Hen-

derson, lChancellor,,reversed in part. .

Martz'n Wootton & Martin, for appellant. -

Murphy & Wood; for appellee

Swmrra, J. This is an action by appellant agalnst
appellee for a divorce. Appellant asked the divorce upon
the ground of adultery, and alleged that his wife had for
many. years been unduly intimate with a man named Sam
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Davis.: Appellee denied the allegations of -appellant’s
complaint, pleaded condonation, and by way ‘of eross-
bill prayed a.divoree on account of cruelty and personal
indignities. She:prayed the court to'award her the
custody of théir only child, a girl now fourteen years old,
and that she have ahmony and an allowance for the sup-
port of the child.

We have before us a record of unusual sme—nearly
two thousand pages; in fact, there is incorporated in the

present record a large portien of the record of the case -

of Dawvis v Dauwis, 163 Ark 263 Whloh was also a large
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of Davis v. Davis, supra. Appellee was the woman form-
ing.the triangle in that case, and Davis is the man who
tills that position in the present one: * We-did not set out
the testimony ‘in the’ former case, because we said it
involved purely an issue of fact and would serve no use-
ful purpose as a. precedent What we. there said is
equally true here.: - - '
The chancellor prepared an. op1mon Whlch was in-
orporated in the decree ‘of the court below. In 'this
opinion the chancellor ‘announced his finding of fact that
each party had béen guilty of such conduct a§ t6 afford
the! other a statutory ground for. d1vorce that of appellee
bemg the personal indignities suffered: at the hands of
appellant. But the court found :that there had been a

‘;‘;«;:freconclllatlon and condonation, and that each party had

ereafter breached the terms of the agreément whereby

":the reconciliation had been effected, but the court declined

to: find which party had first offended in this respect.
' 'gf Without rev1erng the testlmony which leads us to
our conclusion, we announce our conclusion to be that the
telstlmony Warranted a divoree to appellant on account
of; the relation between appellee and Davis. Appellant
and appellee are both members of the Catholic Church,
and’ a reconciliation- betwéen them was effected throuO’h
‘the oﬁ’ices of a priest of that faith. -Appellee had brought
suit agamst appellant for divoree, and had alleged -cruel
treatment and personal 1nd1gn1t1es as a ground therefor.

—a

—

Nt P e o e et e

</"~/

o
Py

e

..____,_,// / e



S ~—— ST NPy -’\.\"‘:"MM\—N,\_ - P A
/\\‘\. \_\\\ \\”\.\\ -

ARK.] Loweivorri v. LoNGINOTTI. 1003

This  suit was dismissed when the.reconciliation was
effected At that. time. the suit in. the case of Dams V.

Davis was pendmg, and. appellant was subpoenaed as a

witness in that case, and in his deposition he produced
letters from Davis to appellee tq which we referred i in our
opinion . in that case of Dawvis v. Dams, supra.. Appel—

lant had. told appellee that these letters, had been,-de-

stroyed and would be forfrotten as far as it was poss1ble
to forget,  but .appellant, had not destroyed them, and,
when appellee discovered., this fact .she importuned appel—
lant not to produce them in. the trial of the Davis divorce
case.  Appellant dlsregarded the.. entreaty of h1s wife
and produced the.letters, when his deposition.was, taken,
and, as might have been expe'cted the. harmony of their
relatlon was destroyed - :

The testimony shows. much in, the conduct of appel-
lant both before and .after. the reconcrhatmn which can-

(not be approved He strwck his Wlfe on. several occa-

sions, and. once after the reconc111at10n scalded her with
a kettle. of ‘hot . water. Appellant testified that his wife
poured - the. water on, herself in.an, attempt to pour it
on him; but we do, not credit. his, version: of this incident.
He abused his wife to their 1nfant dauvhter and appears
by his conduct to have estranged the affectlons of the
.child, who. test1f1ed in her mother’s, behalf and Was a
partlsan W1tness Appellant caused his W1fe to:be spled
Jpon. . He:had a telephone connect1on made Wlth the
wire leadlng to his home, which, enabled h1rn to hsten in
to -conversations had between. h1s Wlfe and persons ‘who
oalled her telephone. Appellant told h1s susplc1ons to
he 1egarded as oonf1rm1ng h1s susp101ons, he poured out
his: wrath on his wife without spending any, of it on- the
man Whom he 'charactenzed s her. paramour. , .,

The failure of appellant to destrOy the Dav1s letters
pursuant to his agreement to do.so,.-and h1s statement that
he had done. so,. and his productron ‘of them in the Davis
.case, was an act of treachery, which Welghed heavﬂy
with the chancellor in, refusmg appellant a d1vorce, as is
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1
reflected by the opinion of the chancellor, and this con- l
duct, together with the continued reproaches of appellee |
by appellant and his abuse of her in the presence of their !
child; as'well as othér persons, and the scalding of appel- \
lee after the reconciliation, led the chancellor to the
conclusion that both partles were so far to blame that
affirmative relief should not be granted to - either. - }

“We have concluded, however, that, while there is
much in the conduct of appellant Wlnch cannot be éxcused,
there was much in the téstimony to extenuate it.-

The reconciliation occurred in September; 1922, and
apvellant_testified that_he_soon_hécame convineed. that

appellee was in communication with Davis, and he attrlb- {
utes his displays of temper to that fact. - Z
After the separation of Davis and his wife had {
become permanent Davis ostensibly removed from Hot oy
Springs, where he had long resided, to Pine Bluff, where \ =
he brought suit for divorce agalnst his “wife. Davis \
moved to Pine Bluff i in April, 1922, and returned -to Hot . l
Springs in ‘January, 1923, and it is certain-that during X
‘this interval many eonversat1ons occurred over the tele- \7
phone ‘between Davis in Pirie Bluff and appelleé in Hot =
. Springs. The managér of the telephone’ ‘company in BN
Pine Bluff produced the records of that office showing the !
number of calls from Pine Bluff calling telephone 1719 Vo
in Hot ‘Springs, ‘this being the number of the telephone i
in appellee’s home, There were 4 of these’ calls in April, 2
11in May, 12'in June, 6 in J uly, 5 in August, 4 in Septem- \
ber, 3 in October, 2 in November, 4 in December and 2‘in )
.Taniiary. A recapitnlation of the 'telephone’ records

showed a total of 53 calls, consuming 473 minutes, and a b
charge of $71.50 for the messages. One of these conver- t
sations continied for twenty-eight minutes, and a number {

of them: lasted more than twenty minutes, and the aver- :
age length of the conversation was nearly nine minutes.

None of these calls were made in the name of Davis.
On the contrary, we think it quite apparent- that a fié-
titious name was employed by him. Neither appellee
nor Davis had any explanation to‘offer in regard to these \
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calls except-to- deny that there had been more than three
or four conversations between them' during the time
Davis resided in Pine Bluff, but-the telephone records
did not show that any call had ever been put in by!either
for the other; so that a fictitious name must:have been
employéd on the occasions when the admitted -conversa--
tions took place. - All-the calls appear to have ‘been- from

" Pine Bluif except the one on:July 2,-from:phone 1719,

for Davis-at a hotel in Pine Bluff. ThlS was a reverse
message and was paid for by Davis.in. Pine Bluff. “The
éall was in ‘the name of ‘Mrs. Sam Davis for Mr. Sam
Davis, but; as the telephone Tecords showed that the call -
was from phone 1719, it: appears certain that appellee had
used the name of Davis”wife in puttlng in the call and
hadrdone.this to conceal her identity. -

" Tt is insisted that no illicit relation’ between appellee
and Davis was shown after the reconciliation. - Indeed,
it is insisted that none was shown at any time. . We think;
however, that this clandestine communication should be
1nterpreted in the light of the prior relationship between
Davis and appellee. : The fact that it was:clandestine and
condueted under fictitious names adds to its-significance;
and we think justified appellant in' concluding that appel-
lee was not keeping faith with him, and -had not ceased
her relatlons with- Davis, as she promised: to do When
her previons conduct was condoned. R

~The lawis well settled that either 'spouse may con-
done conduct of the other which; but for the condonation,
would: entitle the innocent Spouse to adivorce. :But it is
equaHy as well settled that condonation does not deprive
the aggrieved spouse of the right to & divorce on account
of the subsequent misconduet -of -tlie:offending spouse.
On the contrary, ‘subsequent misconduct will génerally
operate to revive the rwht to a dlvorce for the condoned
offense

- At § 177 of the chapter on- Dlvorce and Separatlon in
9 R C: L. page 384;it is said: ‘It is well settled that
condonatlon of pasrt matrinionial offenses is’ 1n1p11ed1y
conditioned Wpon'the futuie good behavior of the offend-
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ing pouse, and it follows that, if after condonatiou the
offenses are repented, the right to make the condonod
offanse a ground for divorco Fevivas. -To constitute &
revigal of the condoned offense, tha offervling spouse nood
not bo guilty of the same charactor of offenge as that con-
daned; any miseonduct s suficient which indicates that
s aondonation v not aseeple s oo foth and upan
the reasonable conditions implied.”

Tu Biwhwp o5 Marringe, Divoreo and Separation, at
§ 536 of volume 2, page 163, il i snid : “Porgiveness of
injary, sapocially in rosponse to ropontunee, ix daemed

48 in morals vommondohlo. And when.a
married party, knowing the other to huve committed an
offense anthorizing divorce, and hoving the ability to
prove it, continues or yenews.the somnubial- infercourse,
a forgiveness thereof, technioally texmed condonation, is
conelusively presumod. But to prevent seandal in the
community, and especially to induce injured consorts
to condone this sort of wrong instoad of procooding for
a divores, tho law attaches to tho condonation the con:
dition that noither the like matrimonial Wrong, nor any
other of a sort authorizing divorco, nor yet any conjugul
unkindness though progressing less far, shall be comamit-
tod by the forgiven party. On & violation of the condi-
tion, the original right of divorce rovives. Such is the
doctrine. Tho applications of it will somowhat very
with the sex, with the natare of the particular offonse,
and with the other circumstances.”

Appellant testified that whan the reconciliation. was
effectad bebween himself and appollee Lirough the inter-
vention of the priest, there was an expresa nideratanding
that. appellee should. immediately and completely termi-
zate all rolations of any kind with Davis, aad this. f
o not doyod. 1t is anly assortod that o improper oc
compromising relation was over resum

ave said, wo think uppeum was war-
vanted in concluding to the. contrary. There was qot
only an expross agreement that appellee’s relations with
Davie should cense, bt thore was in law ) implied
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agreement that she would not afford him any just cause
to suspect that these relations had not ceased. We think
appellant is not to be barred by his condonation under
the circumstances of the case from prosecuting this
action. e .
" Tt follows, therefore, that the decree refusing appel-
lant a divorce will be reversed, and a decree-for a divorce
in his favor will be entered. , :

We have been much concerned about the appropri-
ate order to make in regard to the custody and support of
the child. The child—a girl—is now in the high school,
and we think her partisanship for her mother and her
hostility to her father is such that we should not change
the custody of the child, which the court below awarded
to appellee, the mother. Tt is but too often true in cases
like this that innocent children are the real sufferers.

The act of March 8, 1921 (acts 1921, page 317) pro-

vx_{'idés_ that' when the father and mother of _children are
living dpart, there shall be no preference between them

in regard to the custody of their children, and that the
welfare of the children must be considered first in dis-
posing of their custody. - ' '

“We have concluded that the action of the court below
in regard to the custody of the child should not be
disturbed. ' ' '

- The court below assessed all the costs against appel-
lant, and allowed a fee for appellee’s attorney, which is
not contested, and these orders are affirmed. -

The court also fixed an allowance of $50 per month
to be paid appellee for the support of the child. We
think appellant should not be required to pay anything
to appellee, and the allowance made by the court will be
decreed to be for.the exclusive use of the child.

** We concur in the finding of the court below that both

parties were at fault, but we think appellee was the
greater and the first offender, and we have concluded,
under the case made, that a decree of divorce should be
awarded appellant, and it will be so ordered.



