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'1." COURTS—CONTROL OVER RECORDS.—Courts hdve a continuing power
- "over-their reéords, not affected by the lapse-of time, ‘and ‘may
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restore-lost records; and' correct ‘records which .were so ‘niade:up
‘as to'express a,judgment different:from ,the-one;-pi'onounqe_d, by
the gourt. S

2.. ,COURTS—POWER ;0F CLERK . TO, CORRECT RECORD.—The power of a

court to correct it's“recqrdsrmust be exercised by the court, and

" the clerk has no authority on his own responsibility. dnd with-

"out an order of the court to amend, ¢hangé or correct the judg-
‘ment record, since the ‘court ‘cannot delegate its-judicial ‘functions
to its clerk. ;.. . . : N R :
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. COURTS—POWER  OF, CLERK TG AMEND. RECORD:——Where a ¢lerk eor-

, Trects a mere clerical error in .a record, he will be ;presumgid‘to

act under the directions of the court, . .
COURTS—CORRECTION OF DECREE BY CLERK.—Where a complaint in

“‘a mortgage foreclostre suit erroneously 'described the land except

“in the prayer, and the default decrée, ‘advértisement of sale,

- Teport of commissioner’s deed and approval thereof each contained

4
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. ‘the' same error, the clerk had no.authority' to make ‘correction
thereof, and. the. purported corrected decree .was. properly set
,,aSIde‘. TR SR Lot

Appeallfrom*Con\vay Chancerv Court W E Atkm-
srm Chancellor afﬁlmed -

it ‘,‘ -t it i l
STATEMENT BY THE COURT

J W Fryel prosecutes this appeal to 1everse a de-
clee of the chancery court openmg and settmg as1de a

i

Frye1 1s the plamtlff and Loranzy and Belle Lambert
are ‘the defendants o
o H'The Iecord shows that J W Fryer brought a smt
agamst Loranzy Lambert and Belle Lambert in the, Con—
Way Chancery Court to foreclose a mortgage on 80 acres
of land called the Cadron place, and on 40 acres of land
“kndwi' as the Greern place There is’ no dlspute between
the partles but that the 80-acre tract was properly de-
seribed in the complaint, the decree, and in the report of
sale, and all the subsequent proceedmgs The 40 acre
tract is deseribed in the orlgmal mortgage as the SW1,
of the SE1 of section 30 in township 6, north of range
15 west, and all: the:land is. embraced in the mortgage
_described as situated in Conway, County, Ark. In the
body of the complamt in the foréclosure suit, the 40 acre
_tract.is- twice descrlbed .as ,belnfr in section 32. -In the
~prayer of the.complaintit is deseribéd ‘as belng in: sectlon
30 S vy
A copy ‘of thie mortgage was’ ‘exhibited with' the com-
plamt “The precedent for thd. orlfrlnal decree and the
decree 1tself ‘shows that the 40.acre tract. was .described
-as-being in section 32. . The same mistake was carried
into the advertisement of the sale of the land: by the
‘commissioner; in-the:report of sale by’ the’commissioner,
‘and‘ifi' the exeéution’ and approval of’ the deed from the
com1m1ss1oner to J.- W Fryer as the purchaser at the
sale There was a ‘default decree in the foreclosure
su1t -which was. ‘entered of record on a regular day of
~an adgomned term. of the Conwdy Chancery Court held
in May, 1921.
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Subsequently the clerk. of the chancery -court ‘dis-
covered that the record of tlie proceedings in'the fore-
closure ‘suit showed :theé 40 acres oftland in question to
be described as in -section 32 instead.of section 30, and
he corrected the decree -of.the court so as. to make. it

‘section 30, instead of section 32,.to correspond with the

description of the land in-the.mortgage as it appeared of
record. The clerk also «corrected the report of sale and
the deed made.by- lnm as commissioner ;under. the sale.
He also corrected the, order of the court approving the

-sale-so as to.make it read as if the land was in,section 30,
. 'instead of section 32. These corrections were made after

the term at: Whlch the proceedmvs were had had expired,
and without any. perm1ss1on from the court to.make, the
alterations. . Cor

Upon proof of these facts, the chancellor openedﬂthe

‘foreclosure decree and - set it aside, together with’all the

subsequent ordefs and: ‘proceedings in the case.
It was’ further ordered and decreed that Loranzy

"Lambert and Belle Lambert should be granted a’ néw

trial, and be permitted to 1nterpose their defenseé to the
mortgaO'e foreclostire suit on said land brought agamst

‘them by J. W. Fryer. As above stated the case 1s here

on. appeal

I

Edwa-rd (”ordon for appellant - o
“Strait & Straig, for appellee. . RREN P

HART J., (after statmg the facts).’ The decision of
the chancery court opening and setting aside ‘the ‘decree,
and the subsequent proceedmgs in the mortgacre f01e—
rect. Courts have a’ contmulng power over therr records
not affected by the lapse of tlme Should the record 1n

.....

was, possesses the undoubted power,'at any time- after-

‘wards, to make a new record. There is no*reason why

the same rule ‘should not apply vhen 1nstead of ‘being

lost; the record ‘was mever made up, or was s¢ madetup
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as .to express a different judgment. than the one pro-
nounced by the.court. Bobo v. State, 40 Ark. 224.

In d1scuss1ng this subject in the case of': Hollister
and Smath v.-Judges of ' the . District Cowrf of Lucas
County, 8 OhioSt. 201, the court-said: - = - - o

““Bvery court of record has a- superv1sory and p1 0-
tectmg charge ovér its records and ‘the papers belong-
ing to'its files; and'it may at'any time direct the correc-
tion of clerlcal errors, or the substitution of papers in
case ‘the originals are purlomed or lost; and, in the- ex-
‘ercise’ of the same authority; in easé’ the records or files

should ‘be fraudulent or otherwise improperly altered -

or defaced; may direct their -correction-snd restoration
to their or1g1nal condition. And, in making such correc-
tions, the clerk is unde1 the control and authorlty of+'the
court” Co g - A

. But'such power must be exermsed by the court,.and
the clerk of the court has no.authority,on. his own re-
sponsibility . and without an order or direction of the
’court to amend change, or correct the Judgment record.
34" C. J. pp 71 and 221 and cases 01ted The reason is
,that a court cannot delegate its ;]udlc1al funct10ns to 1ts
'clerk so that he.may. alter or correct a ]udgment 1ec01d

“except in a purely clerical way.

This is not a case like that of (K efimedy v. Knight,
21-Wis. 340, 94 Am. Dec. 543, where there was a clerical
error in the Judgment foreclosure describing one tract of

- land mortgaged as in range 4 east, whereas it should have
:been range 5. east:., The court’ sa1d ‘that the false de-
seription Would probably not’ v1tlate a deed glven of this
_.tract as the county, secfion, and townshlp were correctly
given, an and that the error was purely clemcal In such
_case the clerk in correcting the clerical error is pre-
;sumed to act under the d1rect1ons of the court

;. In the present case, the.err or. was not merely clerl-
cal but. was substantlal There was no land in section
32 owned or claimed to be owned Dby the defendants in
. the foreclosure sult and they were advised by their at-
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torneys that they need not make any defense to the ac-
tion. The decree of the court described the land as be-
ing in section 32, and it was a mere nulhty, in so far as
it affected the- land in section 30. The clerk transcended
his authority in changing the decree from.a decred of
foreclosure of 40 acres of land.i in..section 32 ‘to .that of
40 acres in section 30, and what purports. to. be the cor-
rected . decree is without effect .and absolutely void.
Pressed Steel Car Co. v, Steel Car Forge ‘Co:, (3 Cir. Ct.
of Appls.), 149 Fed. 182, and Rockwood v: Davenport
37 Minn. 533, 5Am St Rep 872. . T

Counsel for the plamtlff 1n the foreclosure - smt
claims that the 40 acres of land in controversy are cor-
rectly deseribed in the mortgage as bemg in section 30.
Conceding this to be true, the plalntlﬂ’ in the foreclosure
suit could not avail himself of 4 foreclosure decree of a
different 40 acres of land. If the action of the. clerk
in altermg the decree is a mere nullity, the case stands as
if- no ‘foreclosure decree had been rendered w1th respect
to the 40 acres in controversy: - -

‘The -action-of the. clerk; however ‘in. changmg the
decree puts an apparent.cloud upon the.titlé of the de-
fendants, and the court properly,. after hearing the proof
on-the, quest1on, directed. that the, decree as.altered. by
the clerk should be-set aside, and, inasmuch as there was
no proper foreclosure decree with respect.to the 40 acres
in controversy, gave leave to the parties to- proceed as
if no such decree had ever been rendered or entered of
record. :

It follows that the decree must be aﬁirmed
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