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MissoUrr Paciric RAITROAD COMPA\IY v ROBERTSO\*

_ Opinion delivered November 30 1926

1. RAILROADS—NEGLIGENCE IN CROSSING' ACCIDENT:-J‘UR“ QUI§§’I:IONS —
) EVldence in an action for personal injuries.in a railroad,¢rossing
“accident held to Justlfy ‘submission of ‘the issues’ of negligence

- and of contributory and—eomparatlve neghgence to:the; jury.

-9, - . RAILROADS-—FAILURE TO KEEP LOOKOUT JURY QUES’PION ~LEvidence

t . - -héld to:justify submission:to the jjury.of the question whéther .the
testlmony of the fireman.to the e ffect that he kept a lookout was
. reasonable, seLf-conSIStent and uncontradlctedm POV PR 'M,
3. RAILROADS—FAJLURE TO WHIS’I‘LE FOR CROSSING—INSTRUCTION —

' ) An’ 1nstructlon that 1f ‘the defendants employee‘s failed to whlstle
' Bifof the cmssmg, “but’ did ‘whistle'- for the statlon, and that‘such
: station was ‘a.'long -blast, .and nearér to-the'tation than would
have been, the, crossmg whistle, failuz. to give the.crossing whlstle

0h

as argUmentatlve and * erroneous, smce the fallure to give the

1 lcossing signal is négligence! ‘and it is for'the Jury ‘to day’ whether
‘such failure. was the: proximate cause of the injury.  :-: =i 1

4, RAILROADS—CONTRIBUTORY: ' *'NEGLIGENCE=~INSTRUCTIONS.—It! twas

.- hot error, in an.action.for personal injuries réceived. at, alra,llroad

. crossmg, -to, charge the: Jury that ifit appeared to thls plamtlff as

Coa reasonable person “that greater danger wap to be apprehended-

from one end of- the track than the ‘Sther, plamtlﬁ' mlght glve

more attenfion‘ to that end; ‘whére thé coutt’ further charged that

12+ 7 -plaintifi’ wOuld; not.:be. guilty: of ; contvibutory 'neghgence unless

.. he failed to .look; both.ways and to.listen for approaching tzains

or to use ordmary care to, av01d injury, such ag stoppmg, 1f neces-
ary, that he mrght better look and llsten ) B .

’5 , RAILROADS—COMPARATIVE ' NEGIJGENCE—INSTRUCTIONS —Instruc-
‘tion's given by the court 1n 4’ personal mJury actlon,,when takén
together, Keld to “require ‘that plamtlﬂ" ’neg‘hgence’ be -less ‘than

-+ -, defendant’s- before ‘the .Jury would: {be: ,Justiﬁed ‘n returnmg atver-
, dict in plamtlﬁ"s fayor,: i b by e e " aneg

) _6. RAILROADS—-INJURY ‘AT. CROSSING—INSTRUCTION -|AS -T0, PRESUMP-
TION. —In an, actlon for 'personal mJunes recelved at.a rallroad
crossmg, an 1nstruct10n that’ “1f plalntlﬁ’ was 1nJured by the
runnmg of 'a ‘railréad ' traiii- at a pubhc crossmg, the Taw'' pre-

- sumes that.the: injury. was négligently ' dones;: but' the' rallroad Lto

_-iticavoid lability, may show, by a: preponderance 'of : the‘{ewdence

o - that the injury was, not, the, result of the neghgence»of the rall-

road ”——was not open Yoz a general obJectlon when read m connec-

‘tion” with' mstructlons properly )submlttm:g the issué’ ‘as fo''con-

" tributory negligence, i eyt LiRepite n b o

it
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.Appeal from Greene Circuit Court; W. W.. Bandy,
Judge; affirmed.
Thos."B. Pryor and Gordon Frwrson for appellant
Huddleston & thtle and’R. P."Taylor, for appellee
Woon, J. Th1s 18 an actlon by the appellee agamst
the. appellant to. recover damages. for:personal injuries
growing. out -of. the alleged megligence: of-the;servants of
sappéllant in-the operat1on oftits train. The:appéllee al-
“Tegéd-that, Wh1le he' was dr1vmg a truck over the-track
of appellant on a publlc crossmg, appellee and h1s truck
‘were struck. through the neghgence of, the servants of ap-
,:pellant yoperatlng its train,; in falhng 'to; give- the. statu—
i tory signals, and:in failing to(keep a lookout, and in run-
nmg said train at an excessiveirate of speed o
The appellant in’its answer, \demed ‘the. matenal al-
legatlons of the complaint.and set-up the affirmative de-
fense of contrlbutory negligence ‘on:the part of-the ap-
-pellee. - The-verdict and judgment were in:favor-of the
“appellee, and 'the appellant duly prosecutes -this appeal
We' Wlll dlspose of ‘the, appellants S, content1ons in the
order ppresented in- brlef of its-comnsel... " .. .. .- 5
+ 1. . Appellant. .contends that. the court erred in re-
fusmg its- prayer:for 1nstruct10n No.il; asfollows:“You
-aré’ instructed to return a verdlct for the deféhdant.”’
“Tiéaried counsel for appellant argue ﬁrst that the undls-

.........

\operatmg its, tra1n Were not neghgent and second if

counsel ,be, rmstaken An- this,. that. the undlsputed testi-
-mony-shows that'the’ ‘appellee was-guilty of contributory
negligence, and that his contributory neghgence“ was
“nucli greateér than any negligence of appellant’s servants
and that'in either. event the, appellant 18, not’ 11able There
‘was. testlmony on' behalf of the, appellee tending;to prove
.that,-while the. appellee was travelingion the highway ap-
vproachmg ‘the crossing, and" about the : time -appellee
Teached the pomt Wwhere he Would turn south on the’ h1gh-
way, and wheré he’ could see as far as'.400 ,feet to the
north, ‘the direction from which the train. was commg that
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injured: him, he looked both to-the north and:the south,
and did not see or ‘hear the train. From:t{he time he
made the.turn he was traveling south toward the crossing
with his back in-the direction from which the train:was
coming that struck him at.the.crossing. The train that
struck the:appellee was due at the station at’ 8:30,.but
it was-shown by; one of the witnesses:for the appelleeithat
the train-was an hour.late. Appellee’s testimony tended
to show.that about the time he usually arrived at Lafe in

‘the:morning, atrain from the south—from Paragould—

also:arrived, and the appellee was expecting that train,
and giving more attention to:that 'direction! : Tt! was a
cold, cloudy .day, and.appellee had the curtains up on his
truck ‘Witnesses testified to-the effect that they did not
hear, the bell. rmg or the whistle sound. Under the above
testnnony the i issues of neghgence, contrlbutory and, com-
paratwe neghgence were for the jury. - o
iThe appellant next contends: that the court erred

in subnuttmg to thei jury the: question: as.to whether:.or
not the'appéllant’sifireman!failéd to keep'a lookout. .*The
fizeman:testified that he ‘was keeping a lockout, andthat
he 'saw. the appelleeias soon. as -he came: out: from! behind:
thé obstructions. ‘It-would unduly exténd this opinion
and-could serve.nouseful purpose te set out and:discuss
in. detail” the -testimony. of the ‘fireman ‘to. determine
whether‘or not the court:erred in: su‘liimitting thequestion
of a failure to keep a lookout to the jury:: ‘We have ex-
amined the. testlmony, and, have. concluded that the court
did-not: err. in submitting this issue. In ‘other words,, it
was for. the jury to say whether or.not the; testimony .of
the ﬁreman to the effect that he. kept a. lookout was rea+
sonable self—cons1stent and uncontradicted.; The.court’s
mstructmns on this-issye were correct.. e
* 3.2 Counsel for appellant next contend that the- court
érred’in refuemg tolgive its’ prayer for 1nstruct1on ‘No:
5:4s follows: * *“ Yo' are! 1nstructed that):if: you' “find from
thée evidenke -that: the defendant’s employees - failed: to

whistlé foi the: crossmd but didiwhistle for {lie station,
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and that such station whistle was a long blast;.and nearer
the station, than would have been-the: crossing whistle,
fajlure to.give the crossing ‘whistle- under: such- circum-
slances -would .not-be the proximsite. causei-of i the acci:
dent.’” . The'appellant concedes that'there was testimony
sufficient to; warrant the court in submitting to.the jury
the issue.as.to-whether or not the statutory signals weré
given as,; requ1red by:§ 85668 of C. & M. Digest. .‘That
statute requires theibell to 'be -rung or- ‘whistle- to- be
soundedat a -distance of- eighty rods! from theé:railroad
crossing, and to.be -kept ririging or- whistling. imtil the
train shall have orosqu ‘the said_road or_ street MU S

T It is manlfest even though the whistle for th‘e statlon
would be tantamount likewise to sonnding the’ whistie for
the crossing, nevertheless one long blast sounded for the
station or for the crossing would not’be a compliance ‘with
the statute, for the' statite requires that-the'signal be
given ab:a: dlsbance of .at least elghty rods, and that the
same.be kept up until the. crossmg 1s. passed The. fail-
ure to give'thé statutoryisignalsis:evidence of negligence,
and:where theitestimony,shows that such sighals were not
given, itiis.for-the jury to say,under the.evidence, whether
thé: hegligénce :in-failing -to : give: such signhals was the
proximatercause, of the injury. : See -Mo.:Pac.. Ry. Co.v.
Bode, 168 Ark. 157..'Therefore, the-appellant’s. prayer
for ’1nstruct10nrNo 5.was argumentative, and.the -court
dld not érr in refusing to-grant'the same..{ v i :i7

g The- appellant Urges - reversal fon’ the grdund that
the court erréd 'in giving appellee 5 'prayer for instruec-
tion No. 6 to thei effect that; if*it appeared to the appellee
before crossmg, as a reasonably prudent person under
the sufrounding circumstances, that greaterr danger was
to be apprehended’ from one end of -the track than the
other,. appellee. might give more attention to that end
of -the.:track frem which he. apprehended the greater
danger. The.court had: granted appellee’s -prayer: for in:
strugtion-No.-5, which in effect told. the jury.that the ap:
pellee;wauld not be; guilty. of: contributory; negligence
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unless ““he failed to look both ways, and to listen for ap-
proaching trains, or to use or dmary care to avoid injury,
such as stopping, if necessary, that he might better look

‘and listen,”” (When the two instructions are cons1de1 ed
'together it is'clear that there is'no rever s1ble error in giv-

1ng appellee S prayer. for 1nstruct10n No. 6.

5. Itis argued that the court erred in grantmg ap-
pellee s prayer for 1nstruct10n No 8 as follows A¢If you
find that the plaintiff was gullty of contrlbutory negli-

gence, yOu will, if you find for the plaintiff, diminish the

amount. of the verdlct in proportion to such contributory
neghgence ”? . This instruction did not correctly set forth
the doctrlne of comparatlve negligence as preseribed in
§ 8575, of C. & M. Digest, but appellee’s prayer. for in-
etructlon No. 14, ‘which the court granted, correctly. set

forth the statutory rule of. comparatNe negligence, and,

when the two .are. read together, there is no conflict be-
tween, them and no prejudicial error resulted to the. ap-

.pellant in grantmg instruction No.8. A similar situation

arose in the case of . St.L.1.M. &S. Ry. Co. v. Kilpatrick,
155 Ark. 632 638 where we said, speaking of an instruc-

" tion pre01sely in the same language as that of appellee’s

prayer, for. instruction No 8.in the case at bar: ' ‘‘This
instruction will not be incorrect when other instructions
are given conforming to the views herein expressed. It
will not:then, as counsel for appellant insist, permit a
recovery, even though the contributory negligence of ap
pellee is greater than that of the negligent employees of
the rallroad for, when conformed to thé views here ex-
pressed, the 1nstruct10n will not permit a recovery unless
appellee’s contributory negligence is of a less degree
than the negligence of the railroad employees, in which
event it will be proper, as the instruction directs, to‘dimin-
ish the amount of the verdiet in proportion to such con-
tributory negligence.” ”’ Appellee’s prayers for instruc-
tion Nos. 8 and 14, on the doctrine of comparative negh-
gence, when taken together, certdinly required the jury
to find that appe]lee s negligence was less than that of
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the appellant s ‘before they were justified in returning
a verdict in appellee’s favor.

6. ‘Counsel insists in the last place that the court
erred in granting appellee’s prayer for instruction No.
9, as follows: ‘‘If plaintiff was 1111ured by the running
of a railroad train at a public. crossing, the law presumes
that the injury was neghgently done; but the. railroad,
to' avoid liability for such i mJury, may show by a prepon-
derance of the evidence that the'injury was not the result
of the negligence of the railroad.”” Appellant made only
a general objection to the instruction, and, when read in
connection with the other-instructions which-the court

granted, SUPMItLING the ISSUe™ aS 0 CUNTIinuiLos - nog
gence, it cannot be said that the instruction is susceptible

of the construction that it limited thie appellant to' proving

the absence of negligence on its part. On the contrary,
when the instructions-are read together; it occurs to us
that the court’s charge plainly told the jury that’contribu-
“tory negligence on the part of the appellee was a complete
" defeuse to thé action unless such contributory negligence
wasof a less degree than the negligence; if -any, on the

part of the- appellant Whele personQ or ploperty are

injured by the running of trains in this State, a presump-
tion of négligence still obtains, notmthstandmg the statu-
tory doctrine of comparative negllo*encc qee Dav'is' V.
Scott 151 Ark. 34. - : ’ -

There being- no rever sible errors, the- Jud(’mellt 1q
afﬁl med. :
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