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1':13.!&iii .i-N:Ti--§vPiLatENCY OF AN§Wtit.--In ari 1 aetion 'on a -iiiitten 

	

r,	 -	 .	 r	 z 
- 1 --'' ..gnai6.ht'3'T thl'inSwer allegini the 'ekecn	 a tion nd deliverY' a A '/:i'dte, 
- i 1- by' a. grantor-as , payment in! :full; and that:it constituted a -liew 

l indobtedness in ,full ,settlement of the original debt, i sufficientry-



alleges that ' it was aCcepied iii, full satisfAction, aa against a de- 
' glthotigh 'subjeCt 'te 'a MOticin to 'inaka'if iiioi4 deinite' 

, ..t -ána:cettahl.::, .::	 . ,;	 -	 :.! .	 .1 . I	, I/	1.. • ••	'' .'t	':.•; I	i 

2'.i r JAVTgiATION OF: INSTR1IMENTS-L-RECOVRSE TO' , "ORIGiNAL i ORLIGA-'	. 
.1- 4 j I TAgN,.—,-,Where, a note is,,executect An& accepted in ,disCharke Of an	 •:. 
ti , antecedent obligation,: a : material; alteration thereof, destroying . 	 `-\ 
- ' the ' T'ali'ditY cif' the nerte will ' Aot bai a iigirt 'oT aciion ori, tiie	) 

- -zi ' Originid; obliiatiori l iinlesS thé alteiatiiin- waS Made 'With fraudillea 
- ;11;iiiitent,	 :r	 .0:-,	 , -I. r;; .'	 :11;	 ;.: r 1! ;:-:	 ,-.	 ,!.-.-,:	 -1  

:	 -	 r 
5 "	 Pe-al'frOni'VVOOatift'Ciicuit COnit, Stiiithetn rvi$-,	

‘; 
) , 

tr. ict ; E. D. Robertson, Judge; reversed.  
• 1 Cobley;!.`4ildinVeh Fiiiri,''fai . apPellant. 	,''' 

	

i.,,l 'itó .g.§ : IIPA•iii;' fOi. '[.1A.:;elle6. i ill •* ;: °	.."- '""	'.'" : ,	 -.	. 

	

AidetraO'Cieref'j.'ApPelthnt (a edrporation) iligtt-.	I 
Wt teicluthirsl 'aetia'at'lairv. ag.hinst UPPellee, to: 'ree6Vor on a 
ivriiteii ebfitfaCt ' Of • iiifaránt exeptited by appellee and 
ithother'Persdh . tb"apil-eliant, 'wEereby apPellee undertooji 
tio'guarantee'''the adeOlint. 'bf tone ' &hies: - t Appellee' 'art--,• 
gwered, iallegillein, siihStance that he- and his ee-kuarair 
teir;'thrkingidn, had -eiecutea -tO' apPell'ant' their rirorais, 
sory nOte4or the atherint.of: Sark's' ace6utit with apPel-: 
lant . • that the'37, 1tha.'- delivered ' 'said ' nOte' to' appellant 
inqull'•satisfactiiiii.of the" dett, Jana that appellant' had 
surreiMerea• to; theni the -eontraet .orgnaianty ; that appelt-
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, lant, or its agent, had materially i altere,d „the ,note, ,and 
that, on an action instituted by appellant on the,,note, 

:!there had,been a verdict and judgment : in ,favor:pf appel-
lee. Appellant demarred to. the ,complaint,:but the, court 
overruled the demurrer, • and appellant :refused•to: pre-

: ceed-further, and., Suffered final: judgthent. to :be rendered 
against it. f .	 ..;.	jr . ,	 •;	t■ti: 

It' is fust 'Contended that , the answer is insUfficient 
, bedanse it Vs iiet'SriecifiiCaliy alleged:416T* thdt - the 
Yekeeiited; 'by apliellee 'and !Tfarkinkten, was"a0.eptedfby 
'aiiipellant ib hilrSatisfaCtien 'of the' Otighfal debt OW rgad 
on This is impoitant, for, iffikiel iio6:vj,gg $AST -d6Cei36cf1:11 

' Sati'Sfaetiiih' oT 'the "Orfginal" debt, "ihere"wag 

	

'Of 'the' latter; . !'an'd 'Siiit"iti: aY'	mvairitgii,Vd
thereen, eN.,en thOu#11 the' nete` heeklae . vdid' bYthe'allegid 
' any -,e'dnelnsiOn, ho'evei, Th' th4f . the' 'alle'g:4- 
tions'. of 'the ans*er 'Were SliffiCient:iri ; siibAarrrice : -CO &Ii-
'Stituter a 'Oared that the nete. WaS''aCeelaed"iii 'SatiSfac-
tion di the debt.± It is dllegea'it	thg tile 
was'. eiecuted and 'deli,V,ered. to : apPellant'"'as ila;,[yent ':in 

•full	'that it Coilstidited ""h • ne* indebtedness;"aild 
was,'delivered ,in 'fat Settlethent of' the 'Clairk Of the, 
lant,"' and that ' the 'Orriginfal . co'ntraCt of giaiant'vas 

•surrendered	 a' Ti`deels'saik.'ifif,eil'elqe 
from this language that the note was accepte4-intill, 
'it ciiiiStitutels an' iMpeifeef 411.6kation't6"that effeCt: which 
'SlibUld have been Met' kiYa iii retiOillii"in:ake 'inore'defhlite 
and. certain: " I - I	'	1"  

+!	 •)•■•'''• 	. h .	,."; :1 ! 0" 'It is next contended thiat• the „answer ,is insufficient 
because it contains no statement that . the alleged' altera-
tion was fraudulently made. The allegations in the 
answer on this subject are that, after the execution of 
said note, appellant instituted an action thereon against 
defendant, and that at the trial of the action "a verdict 
in favor of the defendant was rendered by the jury trying 
said cause for the reason that the said note had been 
altered after its delivery to the plaintiff by the insertion 
of a provision binding the defendant to pay interest,
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Which said alteration Was made' by the plaintiff or its 
agent."	 • 

The atithorities 8eelii . to be unanimons that where a 
•written obligation tu pay , has been delivered and accepted 
in discharge of -an antecedent debt and is fraudulently 

. altered to a material'extent bY the obligee, so as to render 
the obligation void, suit cannot be maintained -on the 
original debt. The reason . stated in some:of the authori-
ties i,s that, since the original debt , was ; extinguished .by 
.a new and valid obligation and, becarne. merged ,into and 
, extinguished by, the new obligation,- it cannot: be, revived 
. by, the fraudutent r act of the obligee ,in, makifig a :thaterial 
alteration. The distinction .between , the- , effect of , an 
innocent. , and; fraudulent alteration.is not recogni7,e:q 
all Of the authorities, but we think that, according to the • .	. 
Weight, , of authority, there . is such, a distinction, :and that 
the true rule ' is that, , unless , the . alteration .was .fraudu- 

..lently . made, the oblige& is .,not barred from his, right of 
.action on -the original ,debt., _Note •o Pollak Brps. .v 
Niall,-Herin Co., 35 L. R. .A. (N. S.) 76, 2 !O.. J. 118,3 ; 

: .Fheelpek, v. Freeniaii, 13 Pick: . (mass.) ..1, 651 ; Mpguire,-v. 
109 fowa 301.;,Eckek,v.. Picket, 59, Iowa 545 ; 

,Wdrder. v., Witiyard, .46, Minn., 631	y. 
•..66	 y. Hass; 32., Ala. 430 ;_ Gr,egri v. ,$rkeed, 

. • The trial . court shoukh have 'sustained the, demurrer 
with leave .to appellee to amend,the answer if.so  desired. 

For the error in overruling; the demurrer, :the judg-
ment is reversed, and the cause .remanded for further pro- .	.	.	. 
ceedings in accordance with thiS opinion.


