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Opnnon dehveled ’Novembel 20, 1925
SRR 1'4,"'Q,- e
”\A PLIAL A]‘ND ERR‘OR—DIRECTED vmmfcr ——Where a Ve!‘dlct was
’dlrected against appellant ‘the testxmony w111 be v1ewed on appeal
in the llght most, favorable to her.-: - franr
VENDOR -AND PURCHASER—POSSESSION AS NOTICE —Where posses- ’
" ston ‘ofl@nd::Was. if: orie;who: clalmed: title!.under. contract’with
.7 the.owner, ancother. iwho took deed from the ¢wnér’s: heir at law-
;_whlch such pos‘se551§m contlnued took subJect to the former’s
»Z clalm! of tltlew" N . T , Lo
3.’ ES’I‘OPPEL—EFFECT OF LL'I'i‘ER —AOne 1'n possessmn and clalmmg
ot the‘fee to- l'anﬂ under a contract whereby the owner, WaS‘ to make
a0 conveyance “toiher-in consideration of ’supportmg ‘the owtier will
;:10t rbe ;éstopPedy £rom (rhaking: sueh’ cldim. by a ‘letter.fo’ one who
‘) subsequently took -a deed from the owners heir, in. whlch she
) stated that at her death the helr would recelve the property

PECIFIC PERFORMANCE——ORAL CONTRACT TO CONVEY LAND —-In an
‘actlon at' law to conﬁrm tltle to> property )bought by the grantee

EAB AN

- of- -the: title-owner’s: heir- ‘at law, ~ain ~ intérvener in’ possesswn,l :

.~claiming . title; under ah)oral-corifract whéreby the.owner was!
to convey. the property to, her Ain cons1derat10n of .support,” may..

S ask for a transfer ‘to equlty 1n order to have the contract spec1ﬁ-
cally pe rforlned C

QUIE’I'ING TIT‘LE—JURY QUEST‘ION —In an actlon to conﬁrm tltle
brf)ught by oné’ clalmlng undéi® deed ‘from the fitlé-dwner’s helr
.t law, wheré an'intervenér claimeéd equitable’ title: undér:'an-
oral contract . with such owher,; wherebyi she :was. to:.receive -a;
“' conveyance in con51deratlon of support of the owner, evxdence
Held' sufﬁment to make a questlon for the' Jury as to her 11ght
of possessmn ) !

A

Appeal flom Independence C1rcu1t Court Dene H,.
Coleman, Judge; reversed.

1. J. Matheny, for appellant.
J. Paul' Ward, for appellee.

Smitw, J. Appellee J. V. McCarthy ﬁled a petition’
in the chancery court of Independence County to con-
firm his title to a 160 acre tract of land in that county.
Appellant Mrs. Langless intervened in the case, and was
made a party thereto, and the cause was transferred tothe
circuit court, where there was a trial before a jury. At
the conclusion of the testimony the court directed the
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Jury to return. a verdiet in favor of appellee, and this was
done. In view of the fact that the verdict was directed -
by the court against.appellant .we, must view the testi- -
mony in the light most favorable to. her, and ;when. this
is done it may be summanzed as follows:. . .... . .

A. C. Hannas owned a small-hill farm, of which about:
fifty. acres. were under fence, and:about twenty acres in
cu1t1vat1on Hannas and his wlfe had ,an only. child, a
son, who. 1eft home in 1902, and he had not. theleafter
retulned and. he wr ote .to h1s parents at ;rare. and irreg:- ,
ular 1ntervals co ‘ i

On Septembe1 13 1905 Hannas conveyed thc farm !

LN T
.

......

this conveyance

-~ Appellant Mrs Langless was’a: s1ste1 -in- law of Mls
Hannas, and'she and hér husband.lived on-a farm adjoin-
ing:the one owned by the Hannas. - A portion of:the Lang-
less farm had been purchased by them from the Hannas :

\-»-«\\\"_,.\\7\«\'\1%,,\_\ ,A-\.‘\-v\...\Q_\F/_ ._\_Vw\_\

~.

. Upon the death of Mr. Hannas his wife proposed to'"
Mr. and Mis. Langless that they sell their farm and ‘move
to the Hannas place and take charge of it and of her, and |

/  agreed that if this was done and Mrs, Hannas 'was’ fur-

nished a home during the remalnder of her life, and was

taken care’ of by* Mr. and” Mrs. - Langless, they could
have the- farm on' Mrs Hann'as death o > :

Pulsuant to th1s prop081t1on MY, and Mrs, Lanvless )
sold their own farm, and moved to-the Hannas place the
dayafter: Mr.  Hannas:died-'and: took charge of ity and
thereafter furnished Mrs. Hannas a homie, and took care
of her until' the time of her death, which occurred Aprﬂ)
5, 1914. . After .the death of’ \hs ‘Hannas, Mrs:: Lang—
less caused the Hannas farm to be assessed in his’ name,
and he paid the taxes'thereon in his own hameé until his*:
death; which occurred in'1918, and after the desth 6f M.
Langless, Mrs. Langless caused the land to be assessged’:
in her name, and'she paid‘the: ta\es thereon continuotisly
until 1922. covende g e DT T T e e 1T
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950" Lanériss v. MoCaRrHY. & [169

- In'1921 Mrs, ‘Langless put a ‘teniant in ‘possession’
named Brshop, who pald her rent for that year. ' Bishop
remamed in possession’ durmg the: year 1922 but refused
to pay the rént to her‘and ‘attorned to appellee Bishop
continued in possession ‘chiring ‘the’ yéar'1923, and*has"!
not .paid.the. rent .to-anyone.for that.year. ., : 1 .

Mrs' Langless test1ﬁed that MrsHalnAs agreed
Mrs Langless “should have- the' land,”and that ‘on ‘the "
ddy ‘befote: she died, she ‘-asked’ that a’ nelghbor, who'~
was’a justice 'of the pedcs, be sent for to prepare the ‘deed,
but Mrs. Hannas’ direction in this matter wa§mot com-
plied,with: on.account-of her:condition: - » iy iy 4 it

O Her “erolseXamination by covnsel for appellée.’’
Mrs. Langless was asked the question: ¢‘Q!"'Wasn’t it
your inderstanding;and isn’t-it.your understanding now,
that.you werée tohave thé:home to:livein as long as:you
lived?’’;.and. Mrs:: Langless::answered: : ‘‘A: + No, :sir;:
it .was qmy understanding that -I:-should: have a -deed to:’
1t”i: ache o enb e B S TRENEER T TR ] i

Mrs. Langless . was. corroborated by several nergh—-
bors as, to the mrcumstances under -which, she; and her, .,
husband moved to and took.possession:, of the Hannasm
place and it was’ shown. by legally. sufﬁcrent testrmony,.
if not, the undlsputed testimony; that. Mrs Langless fully
performed her agreement 1n°regard to furnlslungiMr,s,“_.

H ! LRI et
On October 11 192 Mark Hannas,‘who was the only...
ch11d of; Me. .and.:Mrs., Hannas and.who. never returned;i,
home. after leaving it'in 1902, executed a, warranty deed.i;
to; appellee for a conS1derat10n recited to be $500 cash in..
hand ,paid; and.itwas upon this deed;that;appellee predi-.
cated;; his;;suit 1to. confirm his. title,- and ' the! cause was .
. transferred;to the.eircuit court when. it developed: th'at
there was an occupant n possessmn clalmmg t1t1e to the, -
land T L S S Y S A
There was’ 1ntroduced in- ev1dence a letter from ap- -
pellant to appellee, which reads as follows: ARSI SRR IO

.
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T T '5“Hut'chinson, A'ug‘.*'Zl-, 1922.
“Lawyer-McCarthy, = - . P SR

““Dear Sir: I understand that-somé one Has writtén
to you about-this’ place that T am living ‘on. Théy are try-
ing to make trouble:for nie. ! T should like 'to: know: Who
wrote to' you if:you- will ‘be- -80'kind as to tell'me, as T am
gixty-five years oldy and ‘ne one'to-help me 4 dhy /way:
Asifar: as: the pl’a‘tce is:concerned; I- think it'is mine; 'ag
I'let*my home be:sold to: help takescare:of Mark Hannas”
father and motlier -as -he' would not stay .and-take:care
ofthem. * Now: they -are all.dead and'alse . my:husband,
which leaves me no-one to take care of me; which, if any
one triés to take this place, I éan show: what Iihave .done
for:.them all: +When 'I!am-through,itiwill: go to: Mark
Hannas.-: Now;:if you are a gentleman,;which.I think youn
are, you will let me know NVhO 1tr1s Please answer ;and
obhge U A T A

: S e u;-’;.:.n . “Mrs Anme Langless 0

5 R LS T A P A A RO S S T8 Hutchmson,,Ark”

It 1is -insisted. that the - statement contained in this
1etter, that *“When -I.ain through, it:will: go-to:Mark
Hannas,’? is 'a recognition of the title of Mark Hannas)
and an admission by Mrs: Langless that.she 'did:not-own
the land. Tt appéars, howéver, .that Mrs.- Langless was'a
woman without business, experience-’or legali knowledge,
and she explained that, although the farm had been: given
her; she supposed,in.view of the fact that she was ‘‘alone
in the world,’’ as she expressed-it, and ‘had.no heirs, that
the land ‘would revert to, Mark Hannas' on.that .account
at.her.-death, and-;that she did not mean .to, admit that
the-land. did not belong to Jher pursuant. to.her; contraot
for.the title:i;-, <.

+'Itwas the theory of the court that, Mrs - Langless

had & permissive possession only, which had.not ripened
into title by.adverse possession, and in directing:the verr
dict the court sald:. ‘‘There is no evidence:in.this case
that the deed was éver made. ' There is evidence that they

- said"they would maké it, but it was.never made:.. They
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were there by permission: - Gentlemen of the jury, as a
matter of law in this case, it is your duty to return a
verdict for the. plaintiff.”” - :

As we-understand the case v1ew1ng 1t in, the hght
most favorable to: appellant her right to, recover is not
dependent ow an: adverse possessmn, although the. test1-
longer perlo_d th_an seven years after the death of Mrs
- Hannas. - Thé real source:of.Mrs. Langless’ title -is: the
contracét under-which :she.'sold her own- farm, and moved
to the Hannas farm. = All the:proper parties to enforce
this ‘éontract are not-before-the eourt; and if. a specific
performance; thereof .is asked.by:the execution.: of a.deed
the ‘cause should :be. transferred back +to the chancery
court, where that relief ¢ould: be granted af the testlmony,
invits entirety; warrants that relief. EELERFANSRRITES

The case of Williams v. Williams, 128 Ark. 1, is. su'f-
ficiently like.this case—from the standpomt of Mrs Lang-
less—to-entitle her to affirmative relief if it be adjudged
that the'testimony has established her contention.. The
syllabus in-that-case readsvas follows :..‘‘Deceased agreed
bo -give’ certain lands to..plaintiff.-if he: would® come to
deceased?’s' home, live with-him'.and ‘take care .of him;
plaintiff-left:his. employment in- a nearby town, and ré-
moved. to -deceased’s: home, :and -performed his part of
the undertaking. Held, after deceased’s death, that équity
would ‘ enforce the- agleement although the same’ was
only orally made.’? . : peot

It-is recited-inthe 0p1n10n in-that case that there
was some doubt -whether the agreement was thatthe
owner of -the land was to convey to the claimant during
his lifetime, or was to convey it by last will. ' The basis
of the claim.in that case' was that there was -a comntract
whereby claimant was to get the property in considera-
tion of his ‘services, and we said: - ““It is entirely unim-
portant’ as tothe ‘particular method in which the prop-
erty was to bé conveyed.’ The.proof having established
the ‘eontract-and a performance of its terms by the plain-
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titf, it follows that a court of equity should grant hlm
1ehet »

The deed to appellee from the heir-at-law was made
while Mrs. Langless was In possession, and, appelleg
therefore took his deed subJect to Mrs. Langless claim
of title, whatever it, might be.. . Her possessign ‘was an
assertion of whatever title she had and should have put
appellee upon inquiry. First Nat. Bwnk of Paris v. Gray,
168 Ark. 12.

The letter from Mrs. Langless to appellee is, of
course, evidence a$ to what this title” was, but we thlnk
there is nothing .in.it which estops Mrs. Langless from
claiming the title, and she has the right to explain any
ambiguity in the letter "This.letter was written to appel-
lee before he received his deed from the son-and heir-at-
law of- Mrs. Hannas, and in: this - letter Mrs: Langless
stated that she thought the land was hérs, ‘She did say
that when she was “through” it (the land) would., tfgo
to. Mark: Hannas.’’ - -She did- not -explain whether ‘this
would- be doire by a‘conveyance from her, or by operatlon
of law, and appellee’ took his deed w1thout ‘asking any
explanablon of this ambiguous statement, and Mrs. Lang-
less has the rlght to explain the letter, as it contains
nothing which esfops her from assertlng a present xright
of possession. = | S i

Flor the error in dnectmg a Verdlot 1n appellee S
favor, the Judgment will be 1eversed,, and if _appellant
asks the affirmative relief of speelﬁe ,performance and
bungs the proper partles before the,court to. obtain; that
relief, it would be proper, to transfer the cause back: to
the chancely comt where thls issue, could be properly.
dlsposed of. But, whether thls is. done orrnot -appellant
has the ught to, assert he1 eqmtable title in thls suit at
law; and the: testunonv offered in her behalf 1s, sufficient
to make a question.for the jury, as to her rlght of pos--
session, in .opposition .to appellee’s claim to a- present
right of Possession. Trulock V»Taylor 26 Ark..54; Sledge-
Norfleet. Co.-v. Matkins, 154 Ark::509;- Marsh -v..Erwin,



155 Ark. 371; Nichols'v. Shedgron, 49 Ark. 75; Gates V.
Gray, 85 Ark 25; Natlin v. Rzley, 54 Ark. 30; Reeve v
Jackson;: 46 -Ark. 272" Moore v. 'McCloy, 70 Ark 505;
Daiiiel:v. Gavmer, 71 A1k 454 meford County Bank V-
B"atton 87 Ark: 142: e : :

Judgm'e’nt reVersed and eause remanded

3D NN . R I AN Sdn

St \‘.‘ N T T PR LA R R Brarge ol tphiee

e gt g it ar L e,



