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HAMPEL-LAWSON MERCANTILE COMPANY V. POE. 

Opinion delivered November 16, 1925:•
• 

1. ATTORNEY AND CLIENT—NEGLIGENCE—INSTRUCTION.—In an 'action 
by:client against attorney for, failure to file a chattel mortgage 
in the proper county, it was error for the cOurt . to declare as a 

' matter of law that-the attorney'Was not 'negligent if,- in reliance 
on the client's statement that the mortgagor 'Was a foreign cor-, 
poration, he 'filed the mortgage in the county where the chattels 
were situated, 'instead of . in the county of the mortgagor's 'resi-
dence (it !being in fact a domestic corporation), where there was 
.evidence that the attorney's attention was called to the fact that 
the validity of the filing Was questioned, ' so thai it became a 

• question for the jury whether the attorney exercised ordinary 
Care despite this statement.	 '•

2 ATPORNliff AND CLIENTNEGLIGENCEI—The exercise of reasonable 
and .ordinary care by an attorney contracting.to  perform services 
for his . client means that, he should use such care, skill and dili-
gence as men of the legal profession commonly exercise in , mat-
ters of profes§ional 'employment.

.	 . 
4. ATTO"RNEY AND CLIENT—NEGLIGENCE—TJURY QUESTION.—In an ac-

tiOU by 'client against attorney for negligence in .filing the client's 
mortgage in the wrong county, it Was not error to refuse to in-
struct . that the attorney was negligent if, after filing the mort-, 
gage, the client advised the attornek that some question had been 
raised as to the validity of the mortgage on account of . its being 
filed in a particular county, whereupon this attorney stated that it 
was piioperlr filed, since whether or not such 'facts cOnstitaited neg-
ligence was a question for the jury.
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5., ATTORNEY AND CLIENT—NEGLIGENCE—INSTRUCTION.—In an action 
against a lawyer for negligence in filing his client's mortgage 
in the wrong county, while it was competent for the attorney 
to prove that he made inquiry of the president of the client as 
to whether the mortgagor was a domestic corporation, and was 
assured that it was a foreign corporation, as tending to show 
that the attorney exercised ordinary care •in .filing the mortgage 
in the proper county, it was error for the court under the cir-
cumstances to declare that the attorney was not negligent in rely-
ing upon such statement. 

6. ATTORNEY 'AND CLIENT—NDGLIGENCE--EVIDENCE.—In an action by 
a mortgagee for negligence . of its attorney in filing a Mortgage 
for future advances in the wrong county, testimony of a witness 
tending to prove.that such mortgage had been satisfied was compe-
tent as tending to prove that no damages had been sustained by 
reason of ihe attorney's negligenee. 

Appeal from Pulaski Circuit Court, Third Division ; 
Morvin Harris, Judge; reversed. 

Owens ..ce Ehrman, for appellant. 
• Pace ce ,Davis and R. E. Wiley, for appellees. • • 

• WOOD, J. This is ari action instituted by the 11am-* 
Pel,Lawson . Mercantile Company, hereafter called appel-
lant, a domestic Corporation engaged in the mercantile 
business at Bigelow, Arkansas, against Sam T. and Tom 
Poe, 'a firm of practicing attorneys Of the Little Rock 
bar, hereafter called apPellees. It is' alleged in sub-
stance 'in the complaint that the appellant employed 
the appellees on 'or about 'the 15th day a October, 1920, to 
prepare a chattel mortgage to be executed bY the 'Fourche 
River linmber . Company, )a 'domestic' corporation, here-
afthr called the Fourche 'Company; that the mortgage was 
to . Secure an'existing 'indebtedness of $25,000 and to 
'secure additional advances; that Sam T. Poe of the appel-
lees prepared the mortgage, and the same was eXecuted 
by theFourche Company and delivered to the appellant, 
and the appellant had directed its secretary in .the pres-
ence of Sam Poe to file the same in Perry County-
Whereupon Poe stated that he had agreed with the 
Fourche Company to withhold the mortgage from rec-
ord four or five days in 'order that the same might be
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paid, and that if the Same were not paid he would see that 
it was prOPerly filed; that the note evidencing the exist-
ing indebtedness 'of ,$25,000 was paid, on,the 24th of . Jan-
uary, 1921, at which.time the Fourche Company-owed the 
appellant anadditional sura"aggregating $25,257 for sup-
plieS. :Which had been -furnished the FOutehe COMpany 
betWeen October 15, '1920 and JannarY . 24, 1924 that 
about October 25, 1920, the appellant received ,a state-
ment.from, the clerk of . Saline County of -an account for 
.the • filing of the'mortgage , in that cbunty; : whereupon the 
appellant cdnimunicated such fact to S'a.th! Poe and'noti-
fied , hini that the ; moi-fgage , had been fileel , in the wrong 
County. Poe assured the appellant : that the ,mortgage 
had been properly filed. A short time thereafter appel-
lant learned that a qnestion had'ariSen as to Whether the 
mortgage had been properly filed; and it again, thUgh 
its manager, called 'Poe and advised him 6f ;the' iMpor-
tance of seeing that the Mortgage Was properly filed and 
'reqUested him to file the same in Perry County: in, Order 
to avoid any mistake.: , Poe , again advised:the appellant 
that the mortgage' had been, nroperly filed; and that: the 
appellant could furnish, the Fourche Company merchan-
dise thereunder, if, in appellant's •bpinion, the mortgage 
security was:worth the amount of the ' merchandise furi-
nished ;, that ;on the 24th of Jatniary, 1921, :c, -11.en the 
indehtedneSs of the FourChe Company, to appellant eVi-
denced the' tote was paid,. the :secretary , 'of the; cora-
pany stated that the Mortgage was not worth the paPér 
it was, written, on, And .appellant : again at that tithe 
adlised Poe of the situatiOn, 'and Poe again:assured the 
appellant that the mortgage was a Valid , lieii 'upon-the 
proVelliy.	 '	: . 

' The annellanf alleged that on the 9th of F'ebriiar!5T, 
1921, the Fourche CompanV. , executed -a' mortgage on 
thre'e shay engines. the pronerty which had 'been nre: 
vious1V mortgaged to the , appellant, to the Central Sun: 
ply Company', which comnanv'fited it's mortgage in Perr, 
CountY ; that a Aort* time': thereafter ' in§olVeriCy Pro-
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ceedings :Were instituted against the Yourche Cgnapany, 
in ,the United States District Court at Little Rock, and 
that the appellant , and ;the . Central Supply , Company 
filed interv-entions setting,up their respective claims in 
the bankruptcy, proceedings against. the .Fourche Com-
pany ;. that, upon the final hearing of said .cause. in the 
Federal-Court, it was determined that the 'Central SUpply. 
CoMpany .'s mortgage lien on the ,property .was superior 
to that 6f the appellant, because:of the fact, that its Mort-
gage; had, been filed in 1E'erry. .County, the domicile of the 
Fourche . Company, and the mortgaged property was di-
rected to be sold, which sale resulted in the payraent to the 
Central !Supply . Company,of the sum of $13,329 out of the . 
proceeds of such sale, and to the appellant the balance .in 
the sum of $471. The appellant alleged that ..thus, 
through . the :gross negligence of the 'appellees in failing. 
to ,file the mortgage .in the proper. .county, the appellant 
failed to:receive the sum of $13,329„which it would have 
received.if the mortgage had .been properly filed; that 
this sum would be subject to a deduction of.approximately 
fifteen per cent., which it was: estimated would be paid to 
the common creditors by thereceiver, making appellant?s 
net loss the . sum of $11,334.05, for .whiCh, with interest, 
it' , prayed , judgment against the appellees... The 'appel-
lant, filed with, arid made,an exhibit, to, the complaint( a 
copy of the mortgage executed: by the . Fourche .Company 
to appellant, and also a copy of the mortgage 'executed 
by the Fourche Company to t4e, Central Supply Company. 

:The appellees; in their answer,: admitted, their, 
employment by the appellant as . attorneys; bUt denied. 
that they were employed to prepare a. mortgage ; they 
alleged that they, were engaged by..the appellant to make, 
collection of a note for $25;000 which the Fonrche ..Com-' 
pany ,had executed to the appellant; that;. in the doursel 
of their efforts to collect this note, they had the -mOrtgage. 
executed by the 'Fourche ,Company to the :appellant, and! 
on their. Own motion .and without any instruction from, the' 
appellant they inserted the prOvision . in the mortgage for:
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the securing of further advances. They admitted that 
they prepared the mortgage covering the property de-
scribed in the complaint, and that they caused the same 
to be 'filed in Saline County, where the property mort-
gaged was located, and alleged that they did this in good 
faith and without negligence on their part as one of the 
steps in the service they were to 'render the appellant in 
the collection of the note. They further alleged . that 
they filed the mortgage in Saline County by a mistaken 
belief • on their part, which mistake was not induced by • 
any negligence on their part, that the mortgagor was a 
foreign corporation, and that the mortgage should be 
filed in Saline County, where the property was 'located; 
they further alleged that the note they were employed 
to collect was fully paid as a result of their efforts, and 
that it was paid with the agreement and understanding 
with the appellant .that the mortgage should be can-
celed and the property embraced therein released. They 
denied specifically all the allegations of negligence and all 
the other material allegations of the complaint. 

The testimony adduced by the respective parties
tended to sustain the allegations of their pleadings. C. 
L. Sailor, over the objection of appellant,. was allowed 
td testify that, when he paid the note of $25,000, evi-



dencing the indebtedness fat the time the mortgage was
.executed, the money was plaid and accepted with the 
understanding that the mortgage was to be fully satisfied.. 

It is the contention of the appellees that the mortgage 
executed by the Fourche Company to the appellant was 
recorded. in Saline County because of the misapprehen-



sion of fact on the part of Sam T. Poe, and that such
misapprehension was caused by a statement made to him 
by the president of the appellant to the effect that the 
Fourche Company was a foreign corporation. Sam Poe 
testified :that, after the mortgage was executed, he asked. 
Lawson, president of the appellant, whether the Fourche 
Company was a foreign or domestic corporation, and 
that Lawson replied that it was a foreign corporation.
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Poe :,stated tlmt he then explained to the appellant that 
Saline County, Was the proper place to record the mort-
gage because that : .Was the place where the prOperty was 
located 'at that time. On the other hand, Law 'S011 ' tes-
tified that he did not saY anything to Sam Poe with ref-
erence to the Fourche .COMPany being A foreign cOrpora. 
tiOn—that it neVer entered his Mind His testimony Was 
that, 'When Sam Poe' broughtback the mortgage td app'el-
lant, the secrethry and 'treasurer of 'appellant Was 
instructed to carry the mortgage •to Perryville and record 
it, whereupon'Sani Poe stated that he had promised nOt 
to have the mortgage recorded 'fOr a day Or so, and 
remarked that he would -take care 'of the filing Of the 
mdrtgage ' The 'testimony 'of Lawson was corroborated . 
by George Volman,' secretary and treasurer of appellant; 
who testified in :effect that' Sam. Poe took the- mortgage 
away with him' for the purpose of 'filing, and filed the 
same in Saline Clounty: The . testimony Of both Lawson 
and Volinan was to the• effect 'that, a short time after this, 
appellant received :a 'statement of account from the clerk 
of Saline County-for the : filing of the mortgage; that 
appellant paid• the account, and immediately communi-
cated with Poe, and asked him if the mortgage was 'filed in 
the'proper county, stating to him in effect that they were 
furnishing the Fourche Company merchandise on a mort-
gage,' and that' they did not want any mistake made in 
regard • tO the filing of smile in the :proper county, 'and 
that Poe replied to this, saying, "I am running this job. " 
Their .testimony was to the .effect that the appellant had 
employed Poe to protect its interest in properly, filing 
the ;mortgage ; that it had implicit confidence:in him and 
depended absolutely on him, and asked.him te record the 
mortgage in Perry 'County if : that was the proper' county. 

H. S. Spivey,' who was the 'vice-president 'of the 
appellant, testified' in • substance that; as soon -as he 
learned that the mortgage had been filed in Saline County, 
he went to POe's offiee and told hith that he had learned 
from'a reliable source that' the' mOrtgage was filed in the
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wrong county, and suggested to Poe that appellant 
wanted the mortgage to be absolutely safe, and that ,wit-
ness thought it would be a good policy to ; file ,the mprt-
gage in beth counties ; thereupon Poe replied, " You don't 
know anything about it ; it is filed in the proper place." 
This witness stated that he was in Poe's office several 
times, in regard to it, expressing his uneasiness about it, 
wria PflP Parth tiraP stated thnt it wng nii right. This wit-
ness also stated. that appellant Was relying upon Pee, 
and the ,information he , gave him concerning.it was that 
appellant . was selling, •merchandise On the Mortgage 
security. Poe knew that faCt.	" 
,.• Poe, in his testimony, stated that he did not remem-7 

1:tey any conversation with Spivey or bawson about the 
mortgage, being recorded in the wrong, place; he said 
it,was barely possible they . had asked him if the mort-
gage was recorded, but there was never any,suggestion by 
them that it was recorded in the wrong place. :Poe's 
testimony further was. that he was only employed to 
collect the existing indebtedness, and ,when he did this 
his .employment was .at an end; that the provision in 
the mortgage covering further advances. was inserted on 
his own motion, and that he was , not employed to have 
the , mortgage executed to cover future advances. ,But 
the testimony of the witnesses for the !appellant was .to 
the effect that appellant employed Poe to draft the mort-. 
gage so as to secure the existing, account and also future 
advances.	. 

It *ill thus be seen that there is a sharp conflict 
inthe testimony on the iSsnes of-fact in the case, and the 
Verdict of the jury in favor of the appellees would be 
conclusive here on these issues, if they had been sub-
mitted to the jury under correct declarations of law. The 
court instructed the jury at the request .of the appellees 
in their,prayer for instruction No. 2 that, if they believed 
that the appellant informed Poe that the Fourche Cout 
pany was a foreign corporation, and that Poe, in reliance 
upon that statement; .filed a , mortgage in Saline County
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Where the property rhortgaged was situated, their verdict 
§hoUld bein' favor of the appellees ; and further, in their 
prayer for instruction No. 3, if the jury believed that the 
appellees were employed only to collect the existing in-
debtedness of $25,326.34, and that the proVision for s'ecur-
ing future advances was written in the mortgage by the 
appellees as a voluntary service for the accommodation of 
their clients; and for which they made no charge and ke-
ceiVed no compensation, then the verdict should be in fa-
vor of the appellees. The court, at the request of the ap-
pellant; granted its prayer for instruction No. 2, which, in 
substance, told the jury that if they found from the teti-
mony that the appellees were employed for a Valuable 
consideration to 'prepare the mortgage so as to secure 
present indebtedness and future advances, and if they 
found, from;the testimony, that the appellees undertook, 
in connection with such eniployment, to file the mortgage 
so as to make .the slame a valid lien on •the propertY 
embraced therein, and negligently filed the same in the 
Wrong connty, by which the appellant was damaged, then 
the verdict should be in faVor of the, appellant. 

The appellant's prayer fel. instruction No. 5 is as 
follows : "You are instructed that if you find from the 
testimony that, after said mortgage was filed by the 
defendants, and prior to the mortgage being executed by 
the FonrChe River Lumlber ,CoMpany to the' Central Sup-
ply Company, of Little Rock, Arkansas, the plaintiffs 
advised said defendants that some question had been 
raise-dal:lout the validity of its m'ortgage on account of , 
it being 'filed . in Saline, County, instead of Perry County, 
and that said defendants advised the said plaintiff that 
• the mortgage was properly filed, and that the plaintiff 
coula go ahead and continue to furnish the mortgagor 
supplies ,on the strength of the mortgage being a valid 
one, and that plaintiffs, acting on the advice of .said 
defendants, did so, and as a result charged quantities 
of supplies to , the mortgagor, the defendants would he 
liable to the plaintiffs for such dam:age as it sustained by
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virtue of the mortgage subsequently (being declared to 
*be invalid, on account of the negligence of. said defendant 
in failing to properly file said mortgage." •	• 

The -court refused the above prayer as. offered, but 
modified- and gave the same after adding at the con-
clusion thereof the following: "Unless you, find from the 
evidence that the defendant, .Sam T. Poe, , believed. and 
relied upon a statement alleged to have been made, that 
the Fourche Lumber 'Company was a foreign corpora-
tion." The appellant 4bjected to the ruling of the court 
in refusing its prayer for instruction No. 5,. and to its 
ruling in modifying and giVing the instrnction :as modi-
fied. The appellant also presented prayers for instruc-
tion Nos. •6 and 7, 5 which were refused. 

• On :its own motion, the court gave -.the' following 
instruction : "If you find for plaintiff, you will .assess 
its damages at whatever additional amount you may find 
from the evidence it wmild have received if the mortgage 
had been-properly filed in Perry County. By additienal 
amount is meant the amount in addition to the $471 !paid • 
on plaintiff ?s claim,'against Fourche River Ltimber. 
pany, and the maximum dividend ta be paid by Fourche 

• 

*Prayers for instructions Nos. 6 and 7 were as . follows:	 . 

"6. You are instructed thai, even though . you may find, frorri 
'the testimony that Ut' the time said defendant, Sam Poe', had SUid 
mortga.ge recorded, he was not advised as to the statutory : require-
ments to be followed to . make said mortgage a valid' lien," but that 
thereafter and before the execution and filing of the .Central- $upply 
Company's mortgage, his attention was called to the fact.that . the lien 
sought to be created by plaintiff's mortgage was .probably invalid 
on account of same not being ,filed in the proper county, and that 
after the matter was called to his -attention he negligently and care-
lessly failed to heed said suggestion, then your verdict will be for 
the plaintiff. 
• "7. If you find for the plaintiff, , you will assess the damages 
in the sum of $13,329, provided you further find from the testimony 
that the maximum dividend to be paid by the Fourcfie River Lumber 
Company, on the common claim of the plaintiff, plus $471 paid to it, 
will not reduce its claim below the above slim." (Rep.)
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River., Lumber Company; cm the comm,on claim, of ;the 
plaintiff."	.  

. The court ,erred in ; granting t ad3,13ellees prayer„Ifor, 
instruction No. ,2,.tand in: ,modifying -appellant's prayer 
for instruction No. 5, and giiTing the same as •modified. 
The effect of these rulings:of ;the . contt was.,to,declare, 
as a matter of law, that, if the president of the appellant 
told Sam Poe.that the FOurche' Company was t a, ;foreign 
corporation, then Poe was t not negligent in •haying:the 
mortgage filed for record .in ,County.:*-;.The, testi-
mony of witnesses Lawson, VolMan, . and •Spivey ? on 
,behalf of the appellant,.tended to provethatithe appellees 
were employed to draft for:it &mortgage, ito be -executed 
by the,FourChe Company which would ,secure .nbt only 
the existing indebtedness:of that .company to ,the Jappel-
lant, but 'also any future advances naade the.appellant 
to the Fourche .Conipany. 'The ,testimony .of ,these. iwit-
nesse8 fOr the appellant tendedr tO ;prove; that;the -appel-
lees widertook.as a:part oftheir.contract of temployment 
to file the mortgage	as to give the appetlant a:.valid 

• mortgage ,to cover, any present, or;future indebtedn:egs 
:of the Fourche:Company, tb o„ppellAnt : ,.,Their testimony 
tended to prove, that; after .the. mortgage ! had, tbeen 
by .Poe , in Saline County,.a., question was' raised:as to; its 
•alidity, by reason of, the ;:sawe being: filed .; in ,*Saline 
.County, instead of Perry County, and tha:t ."Poe çafter 
being so advised, gill persisted in staying thatithe,mort-
gage was properly.filed, and thathe was taking:care of it, 
.and that he recognized , the ,fact , that . it was . ,his duty tP 
: pr9tect the ;interest§ 9f ,the :'aPpellant. in .seeingjhat, the 
mortgage was , properly,,filed. There was „testimony on 
.behalf of the appellant ,tending to prove, that, after,44e 
mortgage , to:the.gentral Supply. _Company had lleen...filed, 
the appellees had-the mortgage to appellant filed-in Perry 
County and instituted for the appellant an action to fpre-
close the same. Under these, circum.stances,,,even thou.gh 
the president of the appellant did tell Sati, Poe that- the 
Fourche Company was a . koreign corporation, it was , still
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qUestion for the jury to determine- Whether : Or- not the 
appellees had exercised ordinary care . to see • that the 
mortgage- to the 'appellant 'was . filed in : the 'proper county 
to , give the d'ppellant a uperior lien- -Over subseqUent 
mertgages..	• •	• 
•rr. • The facts which the 'appellant '8 tostimOny- tended to 
prote would have- Warranted 'a finding, , :if ;the .jury •had 

• been properly instruCted,; thatit was a fpartOf the aPpel-
lees contract with-the appellantto .see thdt the mortgage 
•was proPerly filed, and; if Such Were the Contract; the' jury 
:might have found that the, .appellees • failed to exercise 
ordinary care' 'tn protect the intereSts . ,of . their clientS, 
even though they were informed iby its president that. the 
Fourche Oompa0 was'n; foreign corPOration: .Vhether 
•Or not sii -ch Company was 'a foreign or . demestic l cOrpora-
tion . depended Upon whether 'such Cbinpany had been in-
Corporated -under the law : Of ;a foreign 'state: ‘ 1. The :jury, 
imder proper instructiOnS, ,might 'hate conchidedthat the 
;appellees, AS attorneys'• under their confrad with • the 
'appellant,- :Could net halt, their investigation -siMply by 
being, informed by' ith 'client that' theiFourch.e Cdinpany 
wias foreigh"corporation: The jury Might hate found 
that the !appellees; it the eiercise of ordinary:care, shoUld 
have gone further- and- aseertained -frem the highest and 
beSt 'source;te wit,-the public 'recordS, aS . to Whether' Or 
-not the 'Poniche : Company . was ' a foreign: :Or dOmestic 
Corporation.	••	• • • -	:	•	"	•-• 

The Vice of the court's ruling Was in' Singling	a 
•particular phase Of the.' evidende andlellini the jur3'r that, 
if ' th'e fact Were established 'Which thiS' eVidence : tended 
to prove,it constituted:a ,coniplete defenSe to the aetieri ; 
Whereas, - if -the fact were' prOVed* WhiCh this testimony 
tended'tO establish, it was' still . Only" evidentiar; Init net 
'cOnclusiVe, that the -aPpellees had' exercise& the ,.erdinary 
care that the law' requires of attorneys , in sUch rnatterS. 
the ruling of the cc:Mit , in thiS form 'Was argumentative 
'and ignored other phaSes of the testimony adduced by the 
appellant. 'It was' still a queStion for the jury, after the
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consideration this,, in , opinieetion . v,%rith, all . the other, 
testimony, to cietej*ne whether :or not the appellees , had; 
fulfilled the requirements , of, the law i by exercising. ordi-, 
nary ,care to protect . the interests; of, their. clients..,.	. 

; In_the, case of Penfrvingio'n v. Zell, 11 .Arkt., 
Justice S.coTT, speaking .f or. the conrt i .said :.,`.` Reasonable 
diligence..and	, constitute , the measure .:of . ; an sattor-
p.ey ?s engagement; with.; hiS , Ile is liable : only,for. 
gross ;negligence . or ,gross . ignorance in ,,.the performance: 
ofn.his •prof essional . duties ;. and this . iS a. question of fact 
to be: ,cletermined -by: the jury,. and. is sometimes, to .he 
aseertained by ,,the e;6denee of Ihose who are conversant 
with.. .and	in*the Same kind of 'business. .,,These: 
doctrines are , sustained ,. by': all i the; •authorities 
unanimity :an .ct distinetnes.s."	:	•.	• 

of-. the lioling "Case Law imnounee:the 
rule: as. folio-Ws .: :` .̀ :The . law iniplies, a :promise • on. the.part 
of attorneys that-they will execute theinisiness•intrusted 
to their I .profesSionaL .inanagement . with . . : a • . reasonable. 
degree bf.care, .skill and dispatch,; and:they are liable .to: 
an action . if guilty . .of a.:def auk in; either of theSe &ides 

' Whereby their. clients are. injured,.*. .*. *, An • attorney...in 
the management . of.. his professional business .. is •not 
tkound. fo. ; extraordinary diligence,,. but only, to...use a 
reasonable degree. of . care and skill, reference , being had 

gl, :clia.ra,cter of the husiness .he . undertakes to, do,1 and 
is, not to . ;he answerable yor,,eveyy error , or :mistake, but, 
On thecontrary, will .be prOteOted if he actS in good faith'- 
to tlie best , of , his skill and .knowledge, , and . with , an ordi-
nary 'degree. Of attention. ,", .2, *. C.L. pt,10.12, 

. And in, 6 Corpus Juris, at page .696,1t is .stated : ,`,`.AP 
attorney. must be held to.undertake to, use a,reasonable..de4 
gree..of care and, ,skill,. and.to possess to .a . Teasonable, eqc-
tent the . knowledge requisite to, a, proper performance, of 
the ,du.ties pf his profession, .If injuryresults; fo the ,client 
as aproximate consequence of the want of such knowledge 
o.r. skill, : or, from. ..the, failure to exmise,..such 'care,. he 
Innst,respondjn damages.tp. ,the extent, of the, injury , sp.s.7



852	BLAMPEI:-LAWSON MERCANTILE CO. V. POE. 	 [169 

tained bY' his Client. 'This ekistS, 'even thoUgh 
the attorney acts gratuitously." NunierOus cases are 
cited' in notesto sUpport the ‘abovelexts. The exercise 
of reasonable and 'ordinary 'care upon : the part of. •an 
attOrney-: who centracte to perform services for his client 
means , that he should use :such' skill; care and diligence 
as' 'men: Of the legal' prOfession , ,commonly pessess and 
exercise . in , kaatters Of prof esSibnal r employment 6 C. J. 
698; Evans'v. Watrous, 2 Port. 205; Gambert. v. Hart; 44 
Cal: 542; 'Mofrisoni v: BUrnett; 56111. App. 129; Laliall 
v. :Grontdin4; .180Pa. 'St 532, s.;c. 57 ; A:' S. R. 662. Note td 
Hill . v. glynatt, '52: .L. R. SSC': :Becatise . the relation 
between an ;attorney and client-is 'one 'Of; trust and:confi-
dence, our owfi.court ii.Pcington :v• .:Yelli,:suprd; 
declared that the failure to exercise : ordinary care as 
above:defined omthe part of .air attorney is .'crassa -negli-
gentia---gross negligence. When:our court declared that 
an attorney-is:liable only for gross negligence' or 'gross 
ignorance in:the Performance cf hiS professional duties, 
it was lintitantaMonnt to saying that arLattorney is liable 
to :hiS client for a failure to" exerdise ordinary care as 
above :defined:. 6 Corpus . Juris, § 226; Holmes v.': Peek, 
1. R. L242; Goodman v.-Walker, 30 Ala. 482, 495.“ 

Now; aS'''we have 'already' stated, the festinionY Ofi 
behalf 'Of the apPellant would have warranted the jUry 
in'findingthat the appellees eXpressly contractedWith the 
aPpelinft to: 1.1 .-i,Te the mdrtgage prOPerly reCorded. The 
la* ;on thiS : subjeet i g 'announced in 6 CorptS JUris''at page 
762, aS attorney' einployed fo Prdpare.deeds; 
contractS, Or Other'Papers which 'are req.-aired to be regis-
tered in' order to be : effective a to third _parties i not 
bound, in the' absence of a .. speciar contract, to file such 
papers for recordation, or to see that -they' are recorded; 
that is no-part etif -his' duty 'as- attorney, unleSS • he has 
eSpeciallY . undertaken . He may be liable; however; 
in ,eases wh'ére h'e has : exiiressly contracted to attend to 
their 'beink . recdrded, 'Where ' the special eircumatances 
are Midi . as to raise -the iinplication 'of such a contract
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I or where the record or registration is necessary-to 
effectuate the purpose of his employment.' See , cases 
cited in note: 

To be sure, the 'appellees were entitled to have 'the•. 
jury consider the testimony,,of Sam T. Poe tending to• 
prove •that he made : inquiry. of the president of 'the 
appellant as te whether the FoUrche Company was , a for-.• 

• eign or domestic : cOrporatibn, and that the president 
replied that it was 'a foreign corporation. This tes-. 
timony was relevant to the issue as to whether . or , not 
the appellees had exercised ordinary care in discharging 
their duty under' their cOntract with the aptlellees, but, 
under the principles of law above announced,' wag 
error for ihe court to' . declare- 'as a Matter of law- that 
the appellees were noi negligent and not liable if the' 
president of appellant informed,them that. the:Yourche 
Company was a foreign corporatiOn. It : was , still Ian 
iSsue for the jury as to Whether appellees had exercised 
ordinary care, as aboVe defined, to protect: the interests 
of their. clients.	.,t) 

Likewise it was error for the court to.declare as a 
Matter of law that the facts a§ set forth in appellanes 
prayer for instruction NO; 5; if true, constitnted bekli-
gence it should:, have :been left f Or the jury. to.;`say. 
whether these facts; if true, constituted negligence on 
the part of the appellees whi'ch rendered , them liable." 

The law was correctly declared in appellant's prayers 
for instructions numbered 2* and 6, the first of which the 
court granted and the latter of which refused. Appel-
lant's prayer for instruction No. 7 was sufficiently 
covered in the instruction given by the court on its own 
motion. 

The appellees' prayer for instruction No. 3, under 
the principles of law-above announced, was not a correct 
declaration of law and should not have been given. 

The court did not err ,in 'allowing the testimony of 
witness Sailor to go to the jury. This testimony was 
relevant on the issue as to the measure of damages,
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'because it tended to prove an accord and satisfaction 
of the debt for future, advances., Dreyfus v. Roberts, 75 
Ark. 354; Lilly v. Verser, 133 Ark. 553; Collier.Com. Co. 
y.. Wright, 165 Ark. 338; 345. Even • if the appellees 
were .negligent in, failing, to file. the mortgage, there 
would ,be no damage to 4ppellant iif the,debt for future 
advances had ,been. settled ,by an accord ;and. satisfaction. 

For the errors indioated,in,the yuling of the court, • 
the judgment is reversed, and, the cause.„is remanded f or 
a; new trial..	. , 

• , *Appellant's prayer number . 2 which ;was ,giyen by. the court was 
'as follows: 

.. , You , are, instructed that if ,yon , find from the . testimony in 
this ,case that "the plaintiff entered, •into an agreement With Sain T. 
P•56, : one of the' aboVe nazi:Led defendants: wherebV it'emPloYed him for 
valaable eonsider •atien 'to . 1 prepare . a chattel ; mortgage on ;certain 
propertir, to be:executed by , the Tourche River ; Lumber ; Company to. 
secure said plaintiff for certain ; indebtedness that ,. then eitisted • 
and to , cover future advances'to be Macie to the Fourche River Lumber 
COMPanY 'by said ' iilaintiff, 'and' thet;- purinant to . snid , contra& Of ' 
employment, defendant, Sam. T. Poe, entered upon said engagement and ; 
prepared said mortgage,. and that he .undertook„ in' connection ;with 
said employment, to file said . mortgage,, so as . to make, it a valid lien 
upon the property covered by said mortgage , anfi that said morigage - 
was b3i him'negligently filed in 'the wiOng Chuniir, Which rendered the: 
lien. suPposed to be created therehy invalid ., and' as 'a re•s •ult of ' the.' 
negligence; • .if any, of . said defendant in filing ;said mortgage, in the 
wronk county plaintiff . was damaged,, your; verdict will . be .for the: 
plaintiff." .


