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, .AT’I‘ORNEY AND CLIENT—NEGLIGENCE—INS’I'RUCTION -—In an actlon

by cllent; against attorney for failure to file a chattel mortgage
in the proper county, it was error for the court to declare as a

e matter of law that-the attorney’was not negligent if, in reliance
“on the client’s statement that the mortgagor ' was a foreign cor-,'

poration, he filed the mortgage in the county where-the chattels
were situated, instead of.in the county of the mortgagor’s resi-
dence (it being in fact a domestlc corporatlon) where there was
.evidence that the attorney’s attention was called to the fac¢t that

" the validity of the filing was questioned, so that it became a

question for the jury whether the. attorney exercised ordmary'
care despite this statement. I : sr . .

- ATTORNEY AND CLIENT—NEGLIGEN CE. —The exercise of reasonable -

and ordinary care by an attorney contracting. to perform services
for his client means that. he should use such care, skill and dlh-.
gence as men of the legal professmn commonly exerc1se in mat—

- ters of professional’ employment

ATTORNEY AND CLIENT—NEGLIGENCE*JURY QUESTION —In an ac-'

"tion by client agamst attorney for neghgence in filing the client’s

mortgage in the wrong county, it was not error to refuse to in-
struct-that the attorney was negligent if, after filing. the mort-
gage, the cllent advised the attorney that some question had been
raised as to the validity of the mortgage on account of.its bemg
filed in a particular county, whereupon this attorney stated that it
was. properly filed, since whether or not such facts constituted neg-"

‘ligence was a question for the jury.
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5.. -ATTORNEY AND CLIENT—NEGLIGENCE—INSTRUCTION.—In an action
against a lawyer for negligence in filing his client’s mortgage
in the wrong county, while it was competent for the attorney

" to prove that he made inquiry of the president of the client as
to whether the mortgagor was a domestic corporation, and was
assured that it was a foreign corporation, as tending to show
.that the attorney exercised ordinary care in filing the mortgage
in the proper county, it was error for the court under the cir-
cumstances to declare that the attorney was not negligent in rely-
ing ‘upon such statement. ‘ g C

6. ATTORNEY ‘AND CLIENT—NEGLIGENCE—EVIDENCE—In an action by
a mortgagee for negligence -of its attorney in filing a. mortgage
for future advances in the wrong. county, testimony of a ‘witness
tending to prove.that such mortgage had been satisfied was compe-
tent as ténding to prove that no damages had been sustained by
reason of ‘the attorney’s negligence. o :

Appeal from Pulaski Cireunit Court, Third Division;
Marvin Harris, J udge; reversed. : : .

Owens & Ehrman, for appellant. o

‘Pace & -Davis and R. E. Wiley, for appellees. -

‘Woop, J. "This is an action instituted by the Ham-
pel:Lawson Mercantile Company, hereafter called appel-
lant, a domestic corporation engaged in the mercantile
business at Bigelow, Arkansas, against Sam T. and Tom -
Poe,’a firm of practicing dttorneys of the ILittle Rock
bar, hereafter called appellees. It is alleged in sub-
stance in the complaint that the appellant employed
the appellees on ‘or about the 15th day of October, 1920, to
prepare a chattel mortgage to'be executed by the Fourche
River Lumber Company, & ‘domestic’ corporation, here-
after called the Fourche Company ; that the mortgage was
to: secure an existing ‘indebtedness of $25000 and to
séeure additional advances; that Sam T. Poe of the appel-
lees prepared the mortgage, and the same was executed
by the.Fourche Company and delivered to the appellant,
and the appellant had directed its secretary in.the pres-
ence of Sam Poe to file the same in Perry County.
Whereupon Poe stated that -he had agreed with the
Fourche Company to withhold the mortgage from rec-
ord four or five days in ‘order that the same might be
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‘paid, and that rf the same were not paid he would see that
‘1t was properly filed; that thé note ev1den01ng the exist-
ing indebtedness of $25 000" was paid,on, the 24th of Jan-
uary, 1921, at which time the Fourche Company owed the
appellant an‘additional sum-aggregating $25,257 for sup-
plies “which - had been fuinished the Fourche" Company
'lbetween October 15, 1920 and J anuary 24 1921 .that
about October 25, 1920, the appellant received .a sbate—
ment.from;,the olerk of -Saline County -of-an -account for
thefiling of the'mortgage'in that county; Whereupon the
appellant communicated such- fact to Sam Poe and noti-
fied, hlm that the, mortgage had been’ f1led in the wrong
county Poe assured the appellant that the .mortgage
had been properly filed. A short time thereafter appel-
lant learned that a quest1on had arisen as'to Whether the
mortgage had been properly filed; and it again, through
its manager called Poe-and adviséd him of ‘the impor-
tance of seding that the mortgage Wwas properly filed and
‘reqiiested him to file the same in Perry County:in order
to.avoid any mistake.  Poe:again ddvised:the appellant
that the morteage had been vroperly filed; and that: the
. appellant ¢ould furnish.the Fourche Company merchan-
dise thereunder, if, in appellant’s.opinion, the mortgage
security was.worth the amount of the merchandise fur!
nished ;- that ;on the .24th of Jaiuary, 1921, when  the
1ndebtedness of the Fourche Company. to- appellant. evi-
denced by the note - was paid, the secretary 'of-the:com-
pany stated that the mortgage was not' worth the papér
it was -written. on, -and appellant: again -ati that -time
advised Pde of the situation, ‘and Poe again-assured the
appellant that the mortcrage was: a valid- lieil upon the
property Y v e T Ty e ey eand

The appellant alleged that on; the 9th ‘of Februarv _
1921, ‘the- Fourohe Companv executed ‘a’ mortgatre ‘on
three shay enginés. the 'plOT)eI‘tV which” had 'beén pre-
viously mortO’aged to the anpellant to the Central Sup—
nly Companv which companv filed its mortgage in Perrv
County; that a short' time-thereafter insolvensy’ pro-
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ceedings ‘were. instituted against the Fourche Company.
in the. United States District Court at Little Rock, and
that the appellant..and the . Central . Supply , Company.
filed. interventions setting up their respective claims . in
the bankruptey. proceedings against. the .Fourche. Com-
pany ;. that, upon the. final hearing of .said ‘cause.in the
Federal-Court, it was determined that the Central Supply-
Company’s mortgage lien on the property. was superior ,
to that of the appellant, because:of the fact.that its mort-
gage, had, been filed in-Perry..County, the, domicile of the.
Ebuncheg.Company, and.the mortgaged property: was di--
rected to be sold, which sale resulted in the payment tothe
Central Supply Company.of the sum of $13,329 out of the.
proceeds.of such sale, and to the appellant the balarice in
the sum of $471. The appellant alleged . that. . thus,
through: the .gross negligence of the ‘appellees in failing.
to file-the mortgage in the proper.county, the appellant -
failed to receive the sum of $13,329, which it-would hiave
received-if.-the mortgage had been: properly filed; that
this sum would be subject to a deduction of ‘approximately
fiftéen per cent., which it was estimated would be paid to
the common creditors by the Teceiver, making appellant’s .
net-loss the.sum of $11,334.65, for which, with interest,
it" . prayed.judgment against the appellees... The ‘appel-
lant, filed with, and made,an exhibit to, the ‘complaint: a
copy of the mortgage executed, by the Fourche .Company-..
to dppellant, and also a copy of the mortgage executed:
by the Fourche Company to the Central Supply Company.
. ...The ‘appellees, in . their . answer,, admitted, - their:
employment by the appellant as attorneys; bit-denied.
that they were employed :to prepare a mortgage; they
alleged that they. were-engaged by.the appellant to make.
collection of a note for $25,000 which the Fourche -Com-'
pany had executed to the appellant; that; in -the -course:
of their efforts to collect this note, they had the mortgage:
executed by the Fourche .Company-to the. appellant, and:
on their 6wn motion and without any-instruection fromithe
appellant they inserted the provision:in the mortgage for:
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the securing: of further advances. They admitted that
they prepared the mortgage covering the property de-
seribed in the complaint, and that they caused the same
to be filed in Saline County, where the property mort-
gaged was located, and alleged that they did this in good
faith and without negligence on their part as one of the
steps in the service they were to render the appellant in.
the collection of the note. - They further alleged that
they filed the mortgage in Saline County by a mistaken.
belief on their part, which mistake was not induced by -
any negligence on their part, that the mortgagor was a
foreign corporation, and. that the mortgage should be
filed in Saline County, where the property was located ;"
they further alleged that the note they were employed
to- collect was fully paid as a result of their efforts, and
that it was paid with the agreement and understanding:
with the appellant .that the mortgage should be can-.
celed and the property embraced therein released. They
denied specifically all the allegations of negligence and all
the other material allegations of the complaint.

The testimony adduced by the respective parties
tended to sustain the allegations of their pleadings. C.
L. Sailor,. over the objection of appellant, was allowed
to testify that, when he paid the note of $25,000, evi-
dencing the indebtedness lat the time the mortgage was
executed, the money was paid and accepted with the
understanding that the mortgage was to be fully satisfied.:

. Tt is the contention of the appellees that the mortgage
executed by the Fourche Company to the appellant was
recorded' in Saline County because of .the misapprehen~
sion of fact on the part of Sam T. Poe, and that such
misapprehension was caused by a statement made to him
by the president of the appellant to the effect that the
Fourche Company was a foreign corporation. Sam Poe
testified that, after the mortgage was executed, he asked:
Lawson, president of the appellant, whether the Fourche
Company was a foreign or domestic corporation, and
that Lawson replied that it was a foreign corporation.



ark.] Hamper-Lawsox Mercantice Co. v. Pog. . 845

Poe stated that he then explained to the appellant that
Saline County was the proper place to record- the mort-
gage because that-was the place where the property was
located ‘at that time. On’ the other hand, Lawson’ tes-
tified that lie did not say anything to Sam Poe with ref-
erénce to the Fourche Company being a foreign. corpora-
{ion—tliat it never entered his mind. - His testnnony was
that, when Sam Poe brought back the mortgage to appel-
lant, the secretiry and 'treasurer of appellant was
instructed to carry the mortgage to Perryville and record
it, whereupon'Sam Poe stated that he liad promised not |
to have the mortgage recorded 'for a day or so, and .
remarked that he would take care of the filing of the
mortgage. " The testimony ‘of Liawson was corroborated
by George Volman, secretary and treasurer of appellant;
who te‘sti.fied-inveffect' that'Sam Poe took the mortgage
away with him for the purpose of ‘filing, and filed the
same in Saline Clounty. The testimony of both Lawson
and Volman was to the. effect that, a shert time after this,
appellant received :a-statement of account from the clerk
of Saline County-for the: filing' of the mortgage; that
appellant paid. the account, and immediately communi-
cated with Poe, and asked him if the mortgage was filed in
the proper county, stating to him in effect that they were
furnishing the Fourche Company merchandise on a mort-
gage, and that they did not want any mistake made in
regard.to.the filing of same m the ‘proper county, -and
that Poe replied to this, saying, ‘I am running this job. ”’
Their testimony was to the,effe‘c:t that the appellant had
employed Poe to.protect its- interest in properly. filing
the mortgage; that it had implicit confidence in him and
depended absolutely on him,-and asked.him to record the
mortgage in Perry County if that was the proper county.
H. S. Spivey, who was the vice-president of the
appellant, testified’ in - substance that, as soon 'as he
learned that the mortgage had been filed in Saline County,
he went to Poe’s office and told him ‘theat he had learned
from-a reliable source that the mortgage was filed in the
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wrong county, and suggested to Poe that appellant
wanted the mortgage to be absolutely safe, and that, wit-
ness thought it would be a good policy to.file the mort-
gage in both counties; thereupon Poe rephed “You don’t
know anything about it; it is filed in.the proper place.”’
This witness stated that he was in Poe s office several
times, in regard to it, expressing hls uneasiness anout it,
and Poe each time q‘ra‘red that it was all right. This wit-
ness also stated. that, lappellant was relymg upon Poe,
and the mformatlon he gave him concerning it was, that
appellant ‘was selhng merchahdlse on the mortgage

securlty Poe knew that fact

 Poe,.in his testlmonly, stated that he d1d not remem—
her_ any conversation with Spivey or Lawson about the
‘mortgage, being recorded in the wrong, place; he said
it,was barely possible they:had asked him:if the mort- -
gage was recorded, but there was never any suggestion by
them that it was recorded in the wrong place. ;Poe’s
testimony further was.that he was only employed  to
collect the existing indebtedness, and,when he did this
his :employment was at an end; that the provision in
the mortgage covering further advances was inserted on
his .own motion, and.that he. was.not employed to have
the -mortgage executed to cover future advances.. .But
the. testlmony of the witnesses for the appellant: was . to
the effect that appellant employed Poe to draft the mort-
gage so as to secure the ex1st1ng account and also future
advances. :

"It will thus -be seen that there is a sharp confhct
in'the testlmony on the igsues of fact in-the case, and the
verdict of the jury in favor. of the appellees would be
conclusive here on these issues, if they had been sub-
mitted to the jury under correct declaratlon.s of law. The
court instructed the jury at the request of the appellees
in their prayer for instruction No. 2 that; if they believed
that the appellant 1nformed Poe that the Fourche. Com:
pany was a foreign.corporation, and that Poe, in reliance
upon that statement; filed a mortgage in Saline County
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“where the property mortgaged was situated, their verdict
should be'in’ favor of the appellees; and further, in their
prayer for instruction No. 3, if the jury beheved that the
appellees were employed only to collect the ex1st1ng in-
debtedness of $25,326.34, and that the provision for secur-
ing future advances was written in the ‘mortgage by the
appellees as a voluntary service for the accommodatlon of
their clients; and for which they made no charge and fe-
ceived no compensation, then the verdict.should be in fa-
vor of the appellees. The court, at the request of the ap-
pellant, granted its prayer for instruction No. 2, which, in
substance, told thie jury that if they found from the testi-
mony that the appellees were employed for a valuable
consideration to prepare the mortgage so as to secure
present indebtedness and future advances, and if*they
found, from:the testimony, that the appellees undertook,
in connection with such employment, to file the mortgage
so as to makeé.the same a valid lien on the property
embraced therein, and negligently filed the same in thée

“'wrong county, by which the appellant was damaged then
the verdict should be in- favor of the appellant. -

The appellant’s prayer for instruction No. 5 is as
follows: ‘“You are instructed that if you find from the
testimony that, after said mortgage was filed by the
defendants, and prior to the mortgage being executed by
-the Fourche River Lumber : Company to the Central Sup-
ply Company, of Little Rock, Arkansas, the plaintiffs

advised: said defendants that some question had been
" raised ‘ahout the Vahdlty of its'mortgage on account of
it 'bemcr filed in Saline, County, instead of Perry County,
and. that said defendants: advised -the said plaintiff that
‘the mortgage was properly flled and that the plaintiff
could ‘go ahead and continne to ‘furnish the mortgagor
supplies on the strength of the mortgage being a valid
one, and that plaintiffs, acting on the adwce of said
_defendants did so, and as a result charged quantities
.of .supplies to the mortgag'or the defendants would ‘be
liable to the plaintiffs for such damage as it sustained by



848 HampeL-Lawsos Mercantize Co. v. PoE. [169

virtue of the mortgage subsequently being declared to
‘be invalid, on account. of the negligence of said defendant
in failing to properly file said mortgage.’’

The court refused the above prayer as. offeled “but
modified and gave the same after adding at the con-
clusion thereof the following: ‘‘ Unless you find from the
evidence that the defendant, Sam T. Poe, believed.an
relied upon a statement alleged to have been made, that
the Fourche Lumber Company was a foreign .corpora-
tion.”” The appellant objected to the ruling of the court
in refusmg its prayer for instruction No. 5,.and to its
ruling in modifying and giving the 1n|struct10n as modi-
fied. The appellant also presented prayers for 1nstruc-
tion-Nos. 6 and 7, which were refused. - "

On its own motion, the court gave .the follovvmc
instruetion: ¢“If you find for plaintiff, you will .assess
its damages at whatever additional amount you may find
from the evidence it would have received if the mortgage
had been properly filed in Pérry County. . By additional
amount is meant.the amount in addition to.the $471:paid-
on plaintiff’s claim, against Fourche River Lumber Com-
pany, and the maximum dividend to. be paid by Fourche

*Prayers for mstructlons Nos 6 and 7 were as, follows

“6. You.are instructed that, even though you may find, from
‘the testlmony that at’ the tlme said defendant, Sam Poe, had said
mortgage recorded, he was not ddvised as to the statutory réquire-
ments to be followed to make said mortgage .a valid lien, but that
thereafter and before the execution and filing of the .Central” Supply -
Company’s mortgage, his attention was called to the fact ,that the lien
sought to be created by plaintiff’s mortgage was pmbably invalid
on account of same not being filed in the proper county, and that
after the matter was called to his attention he negligently and care-
lessly failed to heed said suggestion then your verdict will be for
the plaintiff. . .

“7. If you find for the plaintiff, you will assess the damages
in the sum of $13,329, provided you further find from the testimony
that the maximum dividend to be paid by the Fourche River Lumber
Company, on the common claim of the plaintiff, plus $471 paid to 1t
will not reduce its claim below the above sum.” (Rep.)
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R1ver Lumber Company. on. the :COMIMONn clau:n of - the
plaintiff.”” . . ., o cerze andoane g

. The court. erred in; grantmgmppellees praver,,for
instruction No. ,2,«and in ,modlfymcr appellant’s prayer
for instruction No. 5, and giving the same as modified.
‘The effect of. these rulings:of .thé, court was. to.,déclare,
as a matter of law, that, if the president of tlie appellant
told Sam Poe:that the Fourche' Company -was :a foreign
corporation, then Poe was !not -negligent: in ;having . the
mortgage. filed for record:in Saline County.:: The, testi-
mony of witnésses: .Lawson, Volmdn, and -Spivey; on
.behalf of the appellant, tended to prove that.the appellees
were employed to draft for.it.amortgage ito be executed
‘by the Fourche: Oompany which would rsecure not..only
the existing indebtedness:of that:. company to -the sappel-
lant, but also any future advances made by the. appellant
to the Fourche .Conipany. “The-testimony .of .these ;wit-
nesses for the-appellant tended;.to,prove: that;the -appel-
lees undertook.as a-patt of their contract of; employment
to file the mortgage s0 as to give the appellant a’valid
. mortgage to. cover,any present.or;.future indebtedness
:of the Fourche: Company;to appellant. . Their testimony
tended to prove, that; after- the mortgage had. been filed
by Poe in Saline County a-question was' ra1sed -as to its
Vahd1tyr by reason of. the.:same being:- filed-in Saline
.County, instead -of: Perry County,,,a,nd that. 'Poe,gaf.ter
being so advised, still persisted in saying that the, mort-
gage was properly filed, and that.he, was taking-care of it,
.and that he. recognlzed the fact that- it .was, hlSld\ltV to
;protect the: 1ntea'ests of the -appellant. in seeing that, the
_ mortgage was, properly filed, There.was. testlmony on
behalf of the. appellant tending to prove, that after, the
mortgage to the Central Supply. Company had been flled
the appellees had the mortgage to appellant ﬁled in. Perry
‘County and instituted for the appellant an, act1on to fore-
close the same. Under these.circumstances, even thourrh
‘the president of the- appellant did tell Sam, Poe that; the
_Fourche Company was a-foreign corpomtmn it avas, stlll
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‘a, question for the jury to determine whether: or not the
appellees had exercised ordinary care to see-that the
mortgage to the appellant was flled in‘the proper- county
to: give -the appellant a super1or hen over subsequent
.mortgages

+The facts which the’ appellant s testlmony tended to
prove ‘would have warranted a finding, if the jury had
been properly instructed, thatit was a part of the appel-
lees’ "¢ontract with the appellant to 'see that the ‘mortgage
‘was properly filed, and, if such ‘were the contract, the jury
might: have found ﬁhat‘the,.appe'llees'failed to'exercise
ordinary care 'to- protect the interests'.of their: clients,
even though they were 1nformed by its president that the
Fourche Company was'a: forelgn corporation. Whether
or not ‘such company was a foreign'or domestie’ corp)ora-
tion' depended upon: whether 'such company hiad béen in-
¢orporated under the law' of & foreign' state.': The jury,
under proper instructions, might have concluded that the
‘appellees, ‘as. attorneys" under their "contract with the
:appe]lant could not halt their investigation - s1mply by
being:- 1nformed by ‘its-cliert that the ‘Fourche Company.
was a foreign corporation.: The jury might-have found
that the lappellees, in the exercise of ordinary ‘care, should
have gone. further and ascertained from: thé ‘highest'and
best” source, to wit, the public: records, as to Whether or
‘not .the Fourche : Company was'a fore1g'n om’ domestlc
corp'oratlon : : :

The vice of the court’s rulmg was in smghng out a
partmular phase of the evidence and 'telling thé jury that,
if the fact weré eshabhshed wﬂuch this ‘evidénce’ tended
to prove,it const1tuted a eomplete defense to the aetlon :
Whereas if the fact were proved ‘which this testimony
tended’ to estabhsh it was still only’ ev1dent1ary, but not
‘conclusive, that’ the appellees had’ exerc1sed the ordinary
care that the law requ1res of attorneys, in such matters.
The 1uhng of the court in this form Wwas aro*umentatlve
‘atid ignored other phases of the testimony adduced by the
appellant. ‘Tt was still a question for the jury, after the
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consideration wof, this, in connection with, all- the :other,
testlmony, to determme Whether or not the appellees had,
fulfilled the requirements of, the law by exercising ordi-
nary .care to protect the interests: of. thelr clients... . .,

;In.the case of Pemmington v. Yell, 11 -Ark. 21 - 227,
J ustice ‘Scort, speaking.for.the court;.said: ‘‘ Reasonable
dlhgence and- skill constitute the measure.of;an ;attor:
ney’s engagement with;his client. - He. is hable only for.
gross negligence or.gross ignorance in, the performance
of his professional duties;and this is a question of fact
to be. determined by the jury, and.is sometimes to be
ascertained by the evidence of those who are conversant
. with-and .skilled"in.the samé kind. of business. - These
doctrines . are sustained: by alli the authorit_i-es ﬁ,-Wfit.h\
unammlty and: distinetness.”’ F T N1 S PP

. +The.authors: of. the. Ruhng Oase Law announce:the
rule as: follows:.*“The law implies: a:promise - on the-part -
of attorneys-that they will éexecute the business-intrusted
te -their.professional-:imanagement ' with.'a . reasonable
degrée of care; skill and dispatch, and-they :are;liable to.
an action if guilty of -a:default in.either  of these duties
“whereby their. clients are:injured.® * * An attorney -in
the management of his professional business .is .not
1easonahle degree of care and sklll reference be1ng had
‘o, the character of the busmess he undertakes to do, and
is; not to be. answerable for every error or mlstake, but,
on, the contrar}, WJll .be protected if he acts in good faith;
to the best, of h1s sk111 and i]mowledcre .and Wlth an ord1-
nary degree of attentlon no2 R.C L p. 1012, §95 '

. And in 6 Corpus Jums, at page. 696 it is.stated: “An
attorney must be held to.undertake to use a,reasonable-de:
gree-of care and, skill, and to possess to a reasonable, ex-
tent the knowledge requisite to a proper performance of
the duties of his profession, If injury results to the client
as a.proximate consequence of the want of such knowledge
or. skill, or., from.the failure to exercise such -care, he
mns.t,re,spon_d in damages to the extent of the injury sus-
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tained by his client. ‘This liability ekists, ‘even though’
the attorney acts gratuitously.”’ Numniercus cases are
cited in notes<to support the above texts. The exercise
of reasonablé and ordinary ‘care upon the part of.an
attorney- who contracts to perform services for his-client
means-that he should use such- skill; care and diligence
as' 'ment of the legal- profesfsron commonly possess’ and’

exércise in ‘matters: of professional employment. 6 C..J.
698; Evaws'v. Watrous, 2 Port. 205 ; Gambert v. Hart; 44
Cal 542; ‘Morrison: vi Bumett 56 Ill App. 129; Lawall
V. Groma/m, 180 Pa. ‘St. 532, s.:c. 57:A:-S. R. 662." Note to
Hill'v. ‘Mynatt, 52-L. R.'A. 884 Because’ therelation
betweéen an-attornéy and-client-is'one: .ofi trust-and-confi-
dence, our! -own'.court; in. Pe%mngton v, Yell, supra;
declared that the failure to .exercise: ord1nary care -as
above defined on:.the part of.an attorney is.crassa negli-
gentia——gross-negligence. . ' When:our court declared that
an ‘attorney-isiliable:only for gross negligence or gross
igrnorance in tthe"performance of his professional duties,
it-wasbat,tantarmotint to saying that an-attorney is liable
to:his client for- a failure to"exercise ordinary -care as
above defined.”. 6 Corpus Juris, § 226;. Holmes v." Peck,
L'R. L. 242; Goodman v.-Walker, 30 Ala 482, 495. . »

- Now, aswe have’ already stated, “the testlmony o1
behalf* of ‘the ‘appellant-would have Warranted ‘the" jury
in fmdmg that the appellees expressly contracted with thé’
appellanrt ‘to have' the mortgage properly recorded ‘The
laW on ‘this: s_ub;]ect is announced in'6 Oorpus J ur1s at page
702, as folloWs “An attorney employed to prépare deeds,
contracts or other papers " which are téquired to be re0‘1s-
tered in' order to bé' -effective as to ‘third parties’ is not
bound in the:absence of a’ speclal contract, to file such
papers for recordation, or to sée that they are recorded
that is ‘ho- part of his' duty as attorney, unless he has
especlally undeitiken it:: Heé may-be: liable, however;
in cases whére he has expressly contracted to attend to
their ‘béing" recorded -where ‘ the special’ circumstances
are siich 4s to raise the 1mphcatflon of such a contract

+
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or where the record or registration is: necessary -to
effectuate the purpose of hlS employment ’ See'mses

. c1ted in note.

" To be sure, the |appellees were entltled to have ‘the .-
jury corsider the testunony «of Sam. T. Poe tending to-
prove -that he made: inquiry: of the president of ‘the
appellant as to'whether the Fourclie Company was'a for-'.

“eign or domestic ‘corporation, and -that the president

replied- that it was‘a foreign -corporation. This tes-:
timony was relevant- to the issue as to whether' or/not °
the appellees had exercised ordinary care in discharging
their duty under their contraet with the. appellees, but,

under the prlnc1ples of law above announced, it was’
error for the court o’ declare as a matter of’ law th.at;
ﬁhe appellees were. not n(eg*hgent and mnot. l1able if the.
president of appellant informed them that, the. Fourche.
Company was a foreign corporation. It:-was: still an
issue for the Jury as to Whether appellees had exercised
ordinary care, as above. deﬁned to protect the 1nterests",
of -their. clients. . .. 1 . ..

- Likewise it was error- for the eourrt to deolare as a
mlatter of law that the facts ag sét forth in appellant’s
prayer for 1nstruet10n No, 5 if true, constitinted nveOh—:
gence. = It should’ have lbeen left. for the jury to.say.
whether these facts; if ‘true, constituted neghgence_ ion
the part of the- appellees -which reridered:them liable.’

The law was correctly declared in appellant’s prayers’
for instructions numbered 2* and 6, the first of which the
court granted and the latter of which refused. Appel-
lant’s prayer for instruetion No. 7 was sufficiently

-covered in the instruction given by the court on its own

motion.

The appellees’ prayer for instruction No. 3, under
the principles of law-above announced, was not a correct
declaration of law and should not have been given.

The court did not err in allowing the testimony of
witness Sailor to go to the jury. This testimony was
relevant on the issue as to the measure of damages,
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because it. tended to prove an accord and .satisfaction
of the debt for future advances., Dreyfus v. Roberts, 73
Ark. 354; Lilly v. Verser, 133 Ark 553; Collier.Com. Co.
V. nght 165 - Ark. 338 345.: Even if the appellees "
were -negligent  in: fa.lhng‘.,to ﬁle the mortgage,. there
would be no damage to appellant: if the. debt for future
advances had been. settled by an accord.and. satisfaction..,
For the errors indicated:.in,the ruhng of the court,.
the ;]udgment is reversed, and the cause.is remanded for-.
anewtrlal T T

.
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*Appellant’s prayer number 2 which was,given by. ,the, conrt was .

'as follows e

“2 You are mstructed that 1f you, ﬁnd from the testlmony 1n
thls case that the plaintiff’ entered mto an agreement With Sam’' T.
Poe, one of the'above named defendants whereby it employed him for
valuable consxderatlon ‘to'!prepare : a “chattel: mortgage on «certain -
propeity. to be.executed by, the Fourche River: Lumber Company to
secure . said plaintiff for certam indebtedness that then existed -
and to, cover future advances ‘to be made to the Fourche River Lumber
Company by said ‘plaintiff, ‘and’ that, pursuant to said contract of '
employment, defendant, Sam T. Poe, entered upon sald engagement and -
prepared .said mortgage, and .that. he .undertook,, in" connection ; with
said: employment to file said mortgage,. so as to make it a valld lien
upon the property covered tby said mortgage and that’ sald mortgage
was by "him neghgently filed in ‘the wrong county, whlch rendered the:
lien' supposed to be created thereby invalid, and' as ‘a result of the’
negligence, if any, of said defendant in filing said mortgage in the
wrong county plaintiff .was damaged,. your, verdlct will be .for the,
plamtlﬁ' »oo ) . , . !

. . IR Lot "'v._'. ') * ‘,' ':'1 .
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