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DAVIS V. STATE. -
Opnnon dehvered Novem‘be1 23, 1925

‘: CRIMINAL LAW—POWER TO SUSP’END EXECUTION OF SENTENGE—

‘Although’ at commion law the ‘coutts have the- power ‘to suspend
sentence temporarily or for a reasonable time to consider motions

for new trial e.nd the like, they have no authority to . suspend

execution of thelr sentences lndeﬁmtely, such npower belng vested

in the Governor. ! : St . . . ;

.. CRIMINAL 'LAW—POWER TG : SUSPEND - EXECUTION' OF SENTENCE:—
... Acts 1923, p. 40, held not to, give the cireuit court power to sus-

pend . executlon of 3 sentence pronounced before the act was
passed.- AR

.iCRIMINAL LAW-—SUSPENSION OF SENTENCE—CONSTRUCTION OF

" ACT—Acts 1923, pi-40,° gwes the court authonty to' postpone

pronouncement of sentence only, and not to-stay execution of-sen-
tence already pronounced L Tt TR

CRIMINAL LAW—ORDER COMMI'I'I‘ING ACCUSED—An order of the
circuit court committing defendant, sentenced to one’ year in the

- penitentiary and at large under . a:void order. granting a; stay of

.‘ , executlon, to. serve hlS sentence, held -yalid, though more than a
** year hdd elapsed since the sentence was 1mposed smce the sen-

‘tence is 'satisfied, not by lapse of ‘time after it is pronounced
,- but- by actual ‘sufféring:of, the pumshment imposed. .t :

“Appeal from Sahne Clrcu1t Court Thomas E Toler

J udo e; affh mecl

ey
. b

STATEMENT OF Faors.
Tobe. Dav1s Was 1nd10ted by the grand Jurv of Sahne

County for the crime of selhng intoxicating l1quors in
violation of the statute and pleaded guilty to the charge.
“The judgment in the éase is as follows: -

1t

““On this day, Wednesdav, Septembei 6, 1992 comes

the State of Arkatisas By her prosecuting attorney, J. M.
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*Smith, Esqr comes also the defendant in proper person
“and enters his plea ‘of guilty to the charge in the indiet-
“metit herein and pleads the mercy of the court, where-
upon the court fixed his pumshment at" one year in the
Arkansas State Pemtentrary .

: “It is therefore consrdered ordered and adgudged by
the court that the. sald defendant be, remanded into the
custody of the sheriff, of Saline CountV to. be by hun
safely. and. speedlly transported to .the penrtentlary
house, or convicet camp or the. State farm of the State of
Arkansas and there confined at hard labor for, a period
of one year, and that the State of Arkarisas have and re-
cover of ‘said-deféndant all’ the costs of thls prosecutlon
and have executlon therefor

P .

“¢On’ motlon and by consent of. the prosecutmg at-
torney it'i 1s further ordered and adJudO’ed that this ;]udg-
“ment and sentence be’ stayed so far as per talmng to. im-
prlsonment of defendant prov1ded said defendant does .
‘not in any manner .or form whatever Vlolate any of the
hquor Tatws ‘of the |State of Arkansas but should he at
any time. V1olate any of the hquor laws of th1s State, then
"his Judgrnent and sentence is to be in full force and ef-
fect from and after any. v1olat1on by him; '

..... _— ‘; (Slgned) CW. H Evans‘,' Juclve ”:

Judge Thomas E..Toler ‘succeeded Judge +'W. ' H.
Evans, and ‘at an adjourned term’ of ‘the Saline Circuit
Court held on the 13th day of-July, 1923, caused an order
~to be entered-of record-wherein it was -adjudged that
the suspensron ‘of the execution of the judgment of con-
s vietion: in- the case'of Tobe Davis against-the ‘State of
-Arkansas was without authority, and the court:then j pro-
‘ceeded to-enter-a judgment of'its own suspendmg the
execution of ‘the sentence in said case 1ndeﬁn1tely

“Om September 8 1925, ‘a motion “was filed 1n sa1d
circuit court to revoke the order suspending the execu-
tion 'of the sentence in said case on the ground- that Tobe
Davis was again violating the liquor laws. On" Septem-
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ber 16, 1925, the circuit court'found that Tobe Davis had
V1olated the prev1ous orde1s of the court in the premlses,
should Ibe revoked SR .

Tt. was therefore ordered and adgudged that the
suspens1on of the executlon of the sentence should be
revoked and'a commltmcnt was ordered to be 1ssued for
the defendant to' be transported to the pemtentlary to
‘serve one year under the orlgmal sentence N ’
, To réverse “the’ last Judgment Tobe Dav1s has duIy
prosecuted an appeal to th1s court t

: ,B leham,,for appellant . ;’ , , .
H W Applcgate, Attorney General and Joh/n L
Carter Ass1stant for appellee e

. HART, J., (after statmg the facts) It Wlll be noted

that in the or1g1na1 Judgment Tobe Dav1s p;eaded gullty

[ S 'ri'f.:.

-1

the State pen1tent1ary It Was ordered that Dav1s be
remanded to the custody, of the sher1ﬁ" and by h1m trans-
ported to the State pen1tent1ary to be there conﬁned for
‘a perlod of ohe., year By agreement W1th the prose-
cuting’ attorney, it was . ordered that the Judgment and
sentence be stayed as far as the 1mpr1sonment was ‘con-
cernied;’ prov1ded the: defendant did not in any manner
. subsequently. violdte the-liquor laws-of the State.l.
.. r:Bhe- effect. 6f 'this -judgment iwas. that: the cirenit
court-granted-a gtay ofi execution of the.sentence’against
ithe deféndant during:good: behawvior, and thereby:sus-
-pended ‘the:execution of thé sentenee against -him:indefin-
itely: ::'Thé successor of the circuit. judge, who:madeé this
order, was of thé opinion that.the -ordér-was illegal and
void, :and: set 4t-aside; but made: an order-the practical
effect-of ‘which-was-also. to grant a suspension of the exe-
cution: of the sentence against..the . defendant for an
1ndeﬁn1te time.. = . ‘ .
s For cause shown the 01rcu1t court subsequently re-
voked thls orde1 and 1ssued a commitment. for the de-

-----
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fendant " This appeal is prosecuted ‘for ‘the purpose of
réversing that judgment; and raises the issue of ‘whether-
the court had the power to suspend the executioil of the’
sentence ‘against the defendant for:an ‘indefinite tinie.

"No power to suspend- the: executmn of its isentenee
has ‘been conferréd upon ‘the ciréiit: courts of thls State
by our Const1tut1on ‘anid tio’sich’ ‘powerwas conferred
by our:statutes; in so far as the proceedmgs in' this case’
are: concelned Consequently, 1f such’ power"” ex1sted it
mistcome from the ¢ommon law or be one of the 1nher—
ent ‘powers-of the court. - It cannot be siid that power to
suspend the execution of a senténcé is necessary for the
due administration of justice. It is true ‘that & court
has the:inherent power:to enforce its own orders; but
this:decsinot give. it the discretion to pérmanently refuse
to-do’so..: 1 At the common law a- court has power to sus-
pend:sentence temporarily or-for a reasonable’ time: in.
order:-to:afford time to consider metions for new trials-
on'the.ground of newly discovered evidence and the like)’
and ‘to enable-the’court to inform itself as to the severity:
of ;thé. sentence to be pronounced; and such is the effeet
of our'former -decisions on .the gquestion.:: Thurman v.
State, 54 Ark. 120; Greene v. State, 88 Ark: 290:; Joiner

vi.Staté, 94 Ark. 198, and.Cozx .v..'State, 114, Ark..234.

i« In'Er parteUnited:States} 242 U. 827, it was held:
that under-the Constitution:courts:are -possessed of an
inherent-discr etlona,ryﬂauthomty inithe wise performance
of their duties in:trying: offenses: and:imposing the:penal-’
ties' provided: by law; but they.have:no:inherent power:
to m1t1gatek or: avert those penalties by refusmg to -inflict:
them in individual cases. S B T NI

" Itwas further held that, while at:comfnon laW the:
courts exercised-a-discretion to- suspend either the im-.
position ‘or execution of a:séntence temporarilyfor pur-i
poses and. in-ways consistent with the due enforcement:
of:the penal laws; so0-as to:facilitate-action by the pardon-:
inig power-and-avoid miscarriagés of justice ; they,neither:
possessed nor claimed.the poweri of permanent:refusal toi
enforce them.
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. The opinion in the case was delivered by Chief Jus-.
tice ‘White, and the subject was ably and thoroughly re-.
viewed by h1m

In a case note to 26 A L. R, at p. 400 it is sald
that, by the weight of authority, a statute.is not uncon-
stitutional because it -confers on a court the power to
suspend a sentence 1ndeﬁmtely in the. diseretion of  the
court. The case of Ex parte United States, supra, is
first cited, and reference is also made to a report of that
case in L. R. A. 1917E, p. 1178 and Ann..Cas. 1917B,
355, both- of which contain.a list of authorities on both
s1des of the question under cons1derat10n and C1te earlier
case notes thereon. D :

According -to the annotation in these reports, the
weight of authority is that, in the: absence of a statute:
conferring it, courts have no'p'ower.to suspend the:execu-.
tion of theéir sentences indefinitely.. To the same effect,
see 16 C. J.1333. "Be that as it may, after considering
the leading opinions of, the courts on. bothi sides of the
question, we are convinced that the opinion of Chief Jus-
tice. White contains:the better reasoning on the subject.
Indeed, this is.the effect .of our. holdmg in- Holden V.
State, 156 -Ark. 521. -

Tt'is-évident that. When a court undertakes on. 1ts own:
motion to:suspend a sentence indefinitely, it really re-
fuses to.enforce the punishment provided by statute, un-
less it shall at some future time conclude that it is proper
to do so. -The power to exercise discretion as.to the en-
forcement of the punishment provided: by'law-‘and pro-
nounced by the court is vested in the Governor: :

We are therefore of the opinion' that ‘the ecircuit
court in each instance erred in holding that it had in-
herent power or.any power at all to suspend the. execu-
tion of the sentence during the good behavior of the de-
fendant.. In reaching this-conclusion we are not unmind-
ful that the Legislature of 1923 passed an act authorizing.
circuit judges to suspend sentences-upon certain condi:
tions. :. General Acts of 1923, p. 40. -
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Section 1 of that act provides in effect that whenever,
in criminal trials in a circuit court,-a plea of guilty shall
have been. accepted, or a verdict of guilty shall have been
rende1 ed; the circuit judge shall have authority to post-
pone the pronouncement of final sentence upon such con-
c11t1011s as he shall deem proper. ' ,

"Tt'is apparent froni’ the lanfruage of th1s act that it
was intended to aperate prospectlvely ‘only.  While
Judge Toler undeértook to suspend the execution of the
sentence after the passage of this act, yet it was in a
case where sentence had been pronounced prior to the
passage of the act. Consequently the act did not apply;
and the circuit judge could-not make an order of sus-
pension under the act. Indeed, the act only gives the
circuit ecourt authority to postpone the pronouncement
of final: sentence and does mot give it-anthority to stay
the exécution of a sentence already pronounced

"The result “of our views'is that the.cireuit. Judge in
eaeh instance exceeded his power, and the stay- of exe-
cution of the sentence was void. -This being so, the cir-
cuit dourt had the right to order that Davis be taken into
custody, to the end that he might serve his sentence. The
postponement of his’ imprisonment was with' his consent
and he canmot-now -ebject:to being called upon to serve
it. It does not make any difference that. more* than a
year has elapsed since:the sentence of one year’s im-
prisonment: inthe" penitentiary’ was imposed. “While at
large under the void orders of the cirenit court, to Whlch
he, assented the defendant was in.the same- situation that
he would have been had: he escaped from custody. A
sentencé 6f imprisonment'is satisfied, not by lapse of time
after it is pronounced, but by actual suﬂ’eung of the
imprisonment imposed’ by it.. The reason is -that the
time at which a sentence shall be carried into execution
is not provided by statute and forms no part of the judg-
ment of the court. MasseJ v. Cunmingham, ante p. 410.

"As: sustalmng this view in'addition to the authorltles
used-in that case we cite the following : * Millei v. Evans,
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(Iowa) 56 L. R. A. 101; Gray v: State, (Ind.) 8 N. E.
16; State.v. Abbott, (S. C)7OS E. 6,33 L. R. A..(N: S.)
112 Ann. Cas. 1912B, 1189; Fuller v. State, (Miss.) 39
L. R A (N..S.) 242, 52 So. 6; Bz parte Lujan,: (N. M.)
137 .Pac. 587 ; Exn.parte; Bates, (N.- M.); 151 Paec. 698;
L R. A. 1916A 1285; Ex.parte. Bugg, (Mo Ct.. of

Ay

162 s W 786 -
. It follows, that the Judgment must ﬂoe aﬂ‘irmed
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