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’ HAYES' V. STATE.
-_ ,\Opbini'on delivered November 23, 1925.

" CRIMINAL LAW-—SUCCESSIVE SENTENCES.—Crawford & Moses’ Dig.,

§ 3289, providing -that, if the defendant is convicted of two’ or
more offenses, the punishment of which is confinement, the judg-
ment shall -be that the pumshment in one case shall commence
after termination of the punishment in the other, was not repealed

. by Acts 1923, p. 122, vesting discretion in the trial court to per-

mit sucéessive sentences..

CRIMINAL LAW—CONCURRENT SENTEN CES—DISCRETION. —The dis-
cretion given by Acts 1923, p. 122, to make sentences run con-
currently is vested in the trial court alone, and not in the Supreme
Court. -

'.'.CRIMINAL LAW—NEWLY msoovmmn EVIDENCE —-Newly dlscovered
.evidence tendihg to impeach the States prmcxpal \mtness does

not ‘afford ground for a new trial.

INTOXICATING LIQUORS—UNLAWFUL SALE—EVIDENCE —Evidence of
a witness that he purchased whiskey from the accused, though
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.--contradicted, held sufficient to sustain a conviction . of unlawful
. sale.. . . -

.b. CRIMINAL LAW—NEWLY l‘lSCOVERED EVIDENC‘E.—A motxon for new
trial on the ground of _ewly discovered’ eévidence, which’ showed
that the evidence was ) saerely cumulative, but failed to show that
due diligence had beex used, held insufficient. -

6. | WITNESSES—IMPEAC’ MENT :OF ACCUSED: ~The : State may intro-

. -duce. testimony lmiy’e/achmg the credibility -of the accused after-

he had taken tne atand as witness. in his own behalf.

Appeal fro u Sebastian ™ Clrcult Court Greenwood
D1str1ct Johw'dl. Tatuni, J udge; affirmed.’

“H.; ///pplegate Attorney Greneral and Da,rden
‘M oose) A A%s/ tant, for appellee
- @[oCULLooH ‘C. J. ‘On July-9, 1925, the grand jury
of Sebastian County (Greenwood District) ‘‘returned
two mdlctments agalnst the defendant, Lee Hayes, for
the unlawful sale of 1ntox1cat1ng l1quor, in ‘one case the
sale rbemg charged to, have been made - on Mérch 30, 1925,
‘and in the other case the sale bemg charged to have been
made on July 4, 1925. ‘He was tried separately on each
indictment and convicted, and has appealed from each of
the judgments of conviction. He was tried first on the in-
dictment charging an offense on July 4, 1925, and the
transeript on appeal from the Judgment in that case is
docketed here as ¢ase No. 3136; the other transeript is
docketed here as.case:No. 3135, and the judgment of.con-
viction andsentence in the last-mentioned case provides
“that the térm*of confinement in ‘the pemtentlary ‘ghall
5beg1n at the expiration of the sentence in the other case.

. No.brief has been filed for the appellant in either

of the cases, but he has, by his counsel, presented a.

motion, askmg that .the judgment in the: last-mentioned
case (No.'3135) be modified, so that the-two:sentences shall
“Fan concurrently Tt'is conceded in the motion that-there
is no error in the proceedmgs in case No. 3135, and that
‘the Judgment in_that casé must be ‘affirmed, but it is
stated in the motion that there is error in the proceedings
-in, case No. 3136 which calls for.a re,versal_ but the par-
“ticular. error or.errors alleged. to..have been committed
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by the trial court are not mentioned. The Attorney Gen-
eral has filed an abstract of the record and a.brief in
each case. We will first determine whether or not there
is any merit in appellant’s motion to modlfy the Judg-
ment in case No. 3135.

The statute (Crawford & Moses Dlgest § 3939)
reads as follows:

““Section 3239. ' If the defendant is conv1cted of ‘two
or more offenses, the punishment of each of which is con-
finement, the judgment shall be -so ‘rendéred ' that the
punishment ‘in one case ‘shall commence after the terml-
-natlon of it in the others.”’

" The General Assembly of 1923 (Acts 1923 p 122)
enacted another statute which reads as follows:

" ‘““Hereafter when any person shall be conwcted of
‘more than one felony, the pumshment for one ‘of which
begins before the expiration of the sentence imposed on
the other, the court trying the cause shall have' authorlty
“to direet that said sentence shall run concurrently, if it
shall be deemed . best for s001ety and the person con-
victed.”,

' The statate last quoted does not repeal the- former
and it is seen from a perusal of it that there is. express
“authority for making the term of seritence in one case
begin at the expiration of another term of sentence, and
the trial court did not err in rendering sich a Judgment
The statute authorizes the trial court to make the sen-
‘tences run concurrently ‘‘if it shall be deemed best for
soclety and the person convicted.”” That ‘authority, how-
ever, is vested in theé trial court alone.’ The discretion
is vested in the trial court and not in this court. . Appel-
lant’s motion to modlfy the Judoment cannot therefore,
be sustained. :

U Ttis conceded, as before stated, there is no error in
the proceedmgs in case No. 3135, and thls is made plam-
by an examination of the record. The testlmony is sup-
ported by legally sufficient evidence. A witness testified
positively and directly that, he purchased Whlskey from
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appellant and paid him-for it. This testimony is cor-
_ roborated by that of two other witnesses, and the accused
did not.introduce any testimony at all.

. One of the grounds stated in the motion for a new
trial was that new evidence had been discovered, but it
appears that the newly discovered evidence related only
to the impeachment of the State’s principal witness, and

_this does niot afford grounds for a new trial. : Morris v.
State, 145 Ark. 241. .
. In case No. 3136 the asswnments of error are more
numerous, but are equally unfounded. In that case the
- State introduced a witness who testified pos1t1vely that
he purchased whiskey from appellant on July 4, 1925, in
the Greenwood District of Sebastian County Thls was
~ contradicted by the defendant in his own testimony, and
he introduced other witnesses tending to show that the
testimony of the State’s witness was untrue. The evi-
dence, however, was legally sufficient, and we are not at
liberty to ‘disturb the verdict on the ground, that it is
not supported by the testlmony '

There is an assignment in the motion for a new tr1a1
of neWIy discovered evidence, but it shows that the evi-
_dence is merely cumulative, and also fails. to show that
.due dlhgence has been used, and for these reasons the

dnraa ]n]r\]n

unux.s.u.mullu"xo—uvu sy w;;w~7v—_x~wflf~ End

" There is an assignment with reference to the State
being perrmtted to ‘introduce testrmony 1mpeach1ng the
credibility of appellant, who testified in his own behalf.
This was competent, for when the accused took the stand
‘as a witness he was subject to 1n1peachment the same
‘as any other witness.

o There is an assignment in the motion for a new
trial ‘in regard to alleged remarks of the prosecutmg
attorney in the closing argument, but the record does not

‘show that the . remarks attributed to the prosecutlng

‘attorney were in fact made.

‘ We fa11 after careful consideration of the record,
‘to find any error in the proceedings. Therefore the judg-
ment in each case must be affirmed, and it is so ordered.
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