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INTOXICATING LIQUORS—MAKING Ma'iH—EvaNCE —In a ‘prosecu-
. tion for making mash suitable for dlst\atlon of aleoholic liquor,
‘gvidence held to sustain a finding that d\ﬂused made the 'mash
and that it was of the klnd suitable for dlstlllatlon of alcohohc
. liquor.

INTOXICATING LIQUORS—MAKING MASH—ALCOHOLIC CONTENT.—
The crime of making mash suitable for distillation may be com-
mitted, though the process had not advanced to the stage where
the mash was alcoholic,

.- INTOXICATING LIQUORS—MAKING MASH—EVIDENCE.—'-Testimony
concerning finding bottles of whiskey in defendant’s house and
of his having. sold whiskey about the time of the alleged offense
- was admissible in a prosecution for makmg mash suitable for
distillation of aleoholic hquor
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4. CRIMINAL LAW—SIMILAR CRIME——EVIDENCE.—In a 'prosecution for

-»+ .making mash suitable for distillation of aleoholic liquor, testlmony
of officers that they found mash on a prev10us search of defend-
ant’s premlses or locahty was adm1s51ble

5. CRIM[NAL LAW—INS’I‘RUCTION ON CI.R.CUMSTANTIAL EVIDENCE. —In
" a criminal prosecution-an instruction’ on c1rcumstant1al ewdence
was ‘proper where :thé State’s case depended largely on: evidence
;of that character. . -+ Vol i R R

CRIMINAL LAW—COMPETENCY OF EXPLANATORY EVIDENCE ——In a
prosecution for makmg mash suitable for distillation of. aleoholic
nq..,_: prehmmary statement of a w1tness that he recelved m—

whlskey, and that he went« there:to catchithe -person, madesm
.. explanation as to. why heiwent .to defendant’s house, held proper
.and in any event not preJudxclal .
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' Appeal ' from ‘Sebastian Circuit - Court, Greenwood
Dlstrlct John E. Tatum; Judge; affirmed: - = - -

Hollcmd Holland cﬁ Holland and E M thmon for
appellant: -

‘v -H. W Applegate Attorney General and Darden
Moose "Assistant, for appellee.-- "~ 7 - .-

“"MéCurrocn, C. J.- Appellant was’ conv1cted of the
charge of: makmg mash ‘suitable’ for' distillation ' of
alcohohc l1quor and he contends on this appeal from the
Judgment ‘of conviction ‘that the evidence was not suf—
ﬁment to sustain the verdict. E

* The shériff and omé of his deputles anda proh1’b1-
tion-officer testified that on information of 'violatiohs: of
the prohibition laws they went to appellant’s ‘house,’ and,
on search of the locality; found a forty-gallon barrel of
fresh mash -secréted about 125 steps ‘from ‘appellant’s
bhack door; that they found other barrels of fresh'mash—+-
one about 250 yards from appellant’s house ‘and another
about orie-fourth of a mile-fromhis house: - -They testified
that, when one of- the deputies-found thé barrel aboiit*250
vards distant from appellant’s liouse, he eldiméd- thatsit
was an old barrel that he had been plowing over. Tt was
in a potato pateh that appéllant ¢laimed to be ciiltivating,
and the officers stated that it was fresh ‘mash snltable
for distillation of aleoholi¢ liquor. There ‘was a ‘plainly
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marked trail, according to the testimony o“'\these wit- -

nesses, from appellant s back door to the pluce where
the first barrel was found. On search of ap lant’s
~ house, the officers found three bottles in his kitchenab-

inet, each containing some whiskey. The evidence wa\b

we thlnk sufficient to sustain the finding: that appellant\

made the mash, and that it was of the. kmd descrlbed in

the statute. ,

R (B 1is contended that the proof falls “for the reason

that it does not show that the mash contamed alcohol.

This is not essential to a conviction, for the purpose of

the statute was to make it a criminal offense to make mash
" suitable for distillation of alcohelic liquors, even though

it had not, in fact, reached, in the process of manufacture, - .

the a,lcohohc or intoxicating state.- Rinehart v. State,
162 Ark. 520.

It is also contended that the. court erred in adm1tt1ng
testimony concerning the finding in -appellant’s-home of
bottles containing whiskey and of the sale of whiskey
by.appellant about that time. This testimony was com-
petent, not for the purpose of showing appellant’s guilt
of the unlawful sale of. Wh1skey, but as tending to .show
that he was guilty of the crime, charged in the 1ndlct-
ment.

. The court. admitted testlmony of the oﬂicers to tht
effect, that, on a search of appellant’s premises. or local-
ity on-a previous occasion, they had found -barrels .of
mash. This was competent, not to show a previous
offense, but as tending to- establish the charge in the
indictment.  Appellant. was not.arrested on the former
occasion, but the fact that barrels of mash were found
in his immediate locality on a previous occasion was com-
petent to show that he was engaged in the business of
making mash for:the purpose of. distillation of aleoholic
liquor,

An instruction of the court on the subject of circum-
stantial evidence is assailed as error. It is not contended
that the instruction is incorrect as an abstract -state-
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ment of the law, but that it was inapplicable to this case,
but we are of the opinion that the instruction was cor-
rect and was_applicable in view ‘of the fact that the

‘State’s case depended largely upon c1rcumstant1a1 evi-

dence.
Finally, it is contended that the court erred in per—

g rnitt;ng witness Shaw, who was sheriff of the county, to

testify that he had received information that a man was

.going out.to appellant’s house, to, buy whiskey, and that

he went out there for the purpose of catching the per-

.son, but that the person had not reached there when the

officers arrived. This statement of the Wltness was. a
preliminary one in explanat1on as to W‘hy he Went to
appellant s premises,’ and we think that it was competent
for the witness to state those explanatory facts. At any

rate, there was no prejudice in allowmg the W1tness to

make the statement.
We find no error in the record and the Judgment 1s

ftherefore afﬁrmed P



