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w0 SMITH . v. STATE. . -.";'-\w T
Opmlon dehveled Novembe1 73 1925 }

1. CRIMINAL LAW——SUFFICIENCY, OF EVIDENCE ‘TO SUPPORT VERDICT—
On. appeal, a verdict of gullty must be tested by the strength
of the State’s evidence. -

2. "RECEIVING STOLEN GOODS—EVIDENCE ——-Ev1dence ‘held” sufficient” to
‘sustain convietion of ‘Teceiving stolen goods and havmg then in

. possession. .. ! S U R TR T RO A ot

3. .. CRIMINAL LAW-—J URISDICTION, —Local jurisdiction of -all statutory

; oﬁ'enses 1s m .the county where the offense was commltted

4. CRIMINAL LAW—POSSESSION OF . S’I‘OLEN GOODS—VENUE —Under

" Crawford & Moses Dig., § 2871 prowdlng that any person-
liable to be prosecuted as' Féceiver of stolen ‘persoral property

: ‘may be fried in any county where hé “had .or received” ‘such : prop-
‘ erty, it was.intended: to- allow. the trialjin any equnty-where -the

o ,accused elther received the property, at ﬁrst OT. atrany tlme after-

'wards had 1t

r
¢ 4 )

. .. Appeal from Sebastlan Oucmt Cou1t Ft Smlth\Dls—
trict; John E. Tatum, Judge ; affirmed.
John P. Roberts-and. Eva,ns & Evans,, for appellant
H. W. Applegate, Attorney Genelal and John L
Carter; Assistant, for appellee.. . o
HART J. Hubert Smith - CWas - 1ndlcted and tound
guilty of felomously recelvmcr and having-in the 01ty of
Fort Smith, Alkansas an automablle knowmcr it to be
stolemn.. NN . e - D e B
Accordmw to the testlmony of E B ,Brown a.Ford
tourmg car of the. value -of -$400 was stolen. from his
garage in -the. city: of - Fort: Smith, . Sebastian County,
Arkansas, on Monday -night about the »13th or 14th.of
April,- 1994 The . witness_received 1nformat10n that a
car of the same description,was in the. possession:. of
Hubert Smith at. his- residence i in the southern part of
Logan. County, Arkansas: The witness.-first . went to

-Boeneville in Logan 'Countvr and secured a\,wanra‘nt for

therarrest of . Hubert. Srmth He then went. to. a school
house where Hubert Smith was teaching: school.in Logan
County.” Brown' told him .that, he - believed,, from . the

‘description of the car that: Smith had, that it was his
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car, and asked him what he had done with it. Smith said

that he had sold it to a man named Carl at Spiro, Okla- .

homa, who was a stranger to him. Brown asked him if
he knew where the car was at that time, and "‘Smith
rephed that he did not. 'Brown then told 'Smlth that he
was accused of being mixed up in the matter., Smith
proposed to dismiss his.school. and help hunt. the car.
Brown told Smith that he believed that he knew where
the car was, and told him that he-had a warrant for him
and believed that he was lying fo him about not knowmg
‘where the car was. Smith then told Brown that he had
sold the car in Wichita, Kansas. - Brown then proposed
to him. that, if he -would go’ with ‘him-to get the car and
they found it all right, he would  not arrest Smith.
They agreéd to this and went to Wichita, Kansas, and
got the car. Brown had to pay $200 before he could get
the car.. We quote further from the testimony of Brown
as follows: ‘‘Q. What reply did he make? " A. "1 told
him T knew who hé got the car from. Q. Who? A.

From Neal ‘Fuller. Q.- Did he make a reply to that? .

A. No, sir; he did not maké any reply. T asked him if
he was hot Wlth Neal Fauller, the Saturday before the car
was stolen Monday night, and he said he was. I said-
you and him miet at Booneville, and yon Walted for Fuller
to bring you this car, and you knew it was going to be
stolen beforé'it was stolen, and you were at Booneville
waiting for it? Q. Did he make a reply to that? A.
No sir; he ]ust hung his head.”” Brown also testified
that he had nothing to do with the ‘arrest and prosecv
.tlon of the defendant except as compelled to testify after
‘being subpoenaed in the case. ~

- According to the testlmonv of George L. Hays, along
about the 18th or 19th of April, 1924, he saw the defend-
ant in Booneville, and told him and his brother that they
could go home w1th ‘him that night if they wanted to.
The defendant told him that Neal Fuller had called him
from Fort Smith that day and told him that he had a
ccar he thought would suit him, and a price that would
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sult him, and that it would be there for him to look at
that-evening.” The defendant said that Neal knew that
he was on the market for a car if he could get one that
smted him. R

* ~According to the testimony. of J ohn Roberts ‘'he
asked the defendant where hé got the car, and he- told
him that he had bought 1t f1 om a glass blower at Boone-
v1lle named Allen, - ‘- ol

* Aécording to the testlmony of Clyde -Brownfield; he
agreed to- purchase ‘the car from the defendant at Bo-
nanza, Arkansas; in June, 1924, and came to Fort Smlth
in Sebast1an County, Arkansas in’ the car with "the
defendant. The witness drove the car, and the defendant
caine with -him to Fort Smith i in“it: After they ‘arrived
in‘Fort 'SID.lth the witness paid the defendant forthé car!
Thé witness then took ‘the ‘car to Wichita, Kansas, and
s0ld it to a dealer there. The W1tness pald the defendant
altogether $225 for the car.’~

~On cross-examination! the Wwitness answered that he
hiad been tried on the day before on the charge of selling
stolen, property. He was referring to the car in question,
and was acquitted of the charge by the jury trying him.

According to the testl.mony of Bob Williamson, thé
constable of Uppér Township, Sebastian County; Arkan-
sas, ‘he knew'the defendant, Hubert Smith, and*went to
seé him about the 11th of June, 1924, at- Ione in’ Logan

. County, Arkansas, and- told “him’ What ‘his businéss was.

The’ w1tness asked Sm1th what he had- done with the car,
referrlng to thie one which Smith had recertly coiie into .
possessmn of, and ‘Smith’said that he had sold-it.’ "The
witnéss then asked him 'who he had: got it from, 'and Srnith
replied that he had got it from John Allén,a glass blower
at Fort Smith. The witness ‘tlien asked- Smlth if he had
not gotten his ‘car from Neal Fuller, and he said, *“Well;
no. What makes you think so?” Smith stated further
that he had sold'the car'to a man named Carl at Splro,
Oklahoma, ‘The Wwitness asked himi how Allen, the glass
blower, kiew that he wanted a car, and - Smith rephed -that
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he did mot get.it from Neal: Fuller; but, that Neal Fuller
knew ,that he was.in the market.for a bargain in a car
and sent Allen.down Wlth the car.

According to the testnnony of the defendant and the
witnesses. in his. behalf, he bought the car in good falth
not- knowmg that it had been stolen. .

., At is not, necessary. to abstl act the defendant S testr—
mony, for the reason that the verdict of gu11ty must be
tested by the:strength of the evidence- for the State. The
defendant rwas..;indieted, under §:2493 of. Crawford &
Moses’ Dlgest Whlch provrdes that Whoever shall receive
or.buy; any . stolen chattels knowmg them. to ‘be stolen,
with; the intent, to deprive the true .owner thereof shall,
npon,c COIlVthlOll -be punished as in cases of larceny Thus
it W111 be .seen thrat the evil ;to be gwarded against by the
dermg eﬁiclentf aid to the Lone steahng tho pr operty with
intent to depmve the true owner thereof.

-In the case at_bax, the ev1dence shows that the auto-
m0\b11e had been recently stolen and ‘was in:the posses-
sion;of the defendant JHe sold it soon. aftenvards to.one
who in turn. sold it; to; an. automob1le dealer in another
State These facts ,itogether. with the declaration of the
defendant that he received it from anether, person, may be
taken as; suﬁ"101ent ev1dence that he, recelved it from the
thlef 1nstead,of steahng 1t hlmself Hls contradlctory
statements as to-how: he came 1nto the possession. of the
automobile and Where he. dlsposed of it may also be
cons1dered in determmmg his guilt or innocence. His
sﬂence and evasive answers When questloned w1th recrard
to h1s guilty.- knowledve ‘of the theft of the automoblle
were all proper matters for. the consideration of the jury.
All the facts and cir oumstances together were. sufﬁment
to war rant the jury in. ﬁndlno the defendant oullty See
Som v. State 116. Ark. 357 o

-.'Che. reoord shows that the automobﬂe was stolen'i 1n
the,mty of Fort Smith in Sebastlan County and carried
to Logan Countv Arkansas, and.received, bv the, defend-
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ant there. The defendant then contracted to sell the
automobile to another person and went with that pei"sori .
to. the city of Fort Smith and received his pay for it in
that city. The automobile was then taken- by the person
who- bought it.from the defendant into the State of Kan-
sas and sold there.

. The_circuit; court was 1equested to charge the Jury
that, if they believed that. the, defendant first. -bought or in
any -way received the .automobile in. Logan County and
afterwards brought; it. to. Fort. Smith and ‘there sold it,
he could not be convmted, of the crime of receiving stolen
property. . The court refused,to give. this il_lsti'uction, and
gave other instructions which. allowed .the-jury to.con-
vict. the defendant, upon proof that he knowingly. had
the stolen automobile in Sebastian County: with the mtent
to deprive.the owner. of it.. .

. The. defendant was 1nd1cted under § 2493 of Claw-
f01d & Moses’ Digest, which reads as follows: .

. “*Wheever: shall receive.-or. buy any stolen; goods,
money- or chattels, knowing them to-be stolen, with intent
to deprive the .true ownerlthere,of, .s,h-all,cupon' conviction,
be. punished as is,-or may be, by law prescribed for, the
larceny of such goods or chattels in cases of larceny.’’

In this connection we must also consider § 287 1 of the '
Dlo“est .which reads as follows: .

~“When any person shall be liable. to be prosecuted
as the receiver of any. pensonal property that may have
been feloniously stolen, taken.or embezzled, he may be
indicted, tried and convicted in any, county where he
received or had such property, notwithstanding such lar-
ceny may have been committed in another. county.’’,

- Counsel for the’defendant call our attention to the
fact that, while'at common law larceny was regarded.as
a felony committed where the @oods were-feloniously.
taken, yvet for the purpose of jurisdiction.the crime was
treated as having been committed within-any jurisdietion
into which the proverty was afterwards .carried. - This
rule: proceeds on the legal assumption that,, wherve.the
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property has been feloniously taken, every act of removal

- may be regarded as amew taking: and asportation. Hence
it is contended that § 2871 was passed for the purpose
of restricting the jurisdiction of courts in cases of receiv-
ing “stolen: property to the county in Wthh the property
was received. .

#If ‘'such was the pmpose of ‘the statute, it need not
have been passed: The crime’ of recelvmg ‘stolen prop-
erty is - purely statutory, ‘and ‘under our Constitution,
which' follows the ¢ommon ‘law, the local jurisdiction - of
all statutory offerises is in'the county where ‘the offense
was committed. So, the offense having been created by.
statute, the jurisdiction Would necessarily be confined to
the county where it was committed, unless the Legisla-
turé otherwise provided. In other Words,- the crime being
purely sta,tutory, if § 2493 stood alone, thejurisdlctlon
would be ﬁxed in’ thé'- county where- bhe stolen ' property
was received.:” The evident purpose’ of the Leglslature
in passing. § 2871 was to iprévent trade and commlerce in
stoleni chattels in this -State. - The Legislature:had the
right-to make-it a'crime’to receive chattels knowing they
weré stolen with the intent-to- defraud the owner, and

) thls is'the gist of the offense L g '

“We can percelve no reason why thie Leglslature could
not make it a crime to have in possession’ stolen prop-
erty with the intent to deprive the owner of it in  any
county ‘into+which the: property was: carried as well as
the county in which it wasoriginally received. ‘-~

+ But it is-insisted that the language of § 2871-is not
sufficiently ‘comprehensive for that purpose. . Wé cannot
agree with this contention. The langnage of the statute
is that when any person is liable to be:prosecuted as the
receiver of :stolen property, ‘he may be- indicted in any
county where he received or had such property.-

Tt is claimed that the words, ‘“‘or had,”” -have no
meaning of their own, but are synonym'?ous with the word
“receive.”” The dictionary meaning of ‘‘have’’is to hold
in’ possession or control;, and ‘we think that jurisdiction
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is conferred to try the accused in any. county where he
receives the stolen property or has possess1on of the
stolen property as receiver. This view is in accord with
Wills v. People, 3 Parker’s Cr.: Rep. (N.Y.), p. 473.-
Inthat case in' construing a similar statute. it was
held that a person may be tried and convmted of the
offense of feloniously receiving and having stolen goods;
either in the county where the-accused originally.received
the stolen property, or in any county in Which he after-
wards had it. In dlsouss1n0' the questlon the court said:
C YTl statute is that the _receiver. of. stolen .goods
‘may. be indicted, trred -and convrcted Where he-received
or had -such property, notwithstanding sach theft-was
committed in another county.” "(2: R ‘S. 726 par. "43)."
The reviser’s note to' this sectron is: ‘New. In analogy
to the rule which allows a proseoutlon 'for theft i In. any
oounty where ‘the- stolen goods shall be carried. There
is 4 similar Einglish. statute.”” (3 R: S: 844, 845, 2d°ed.)
The Enghsh statute is that the Teceiver may . be prose-
cuted ‘in any county or place in Wwhich he shall have, or
shall have had, any such property in -his- p'ossessmn’ (2

Russ. on Cr. 238), not using: the word ‘received’ as:our

statute does. This s/h/ows that the natural meaning of
our statute is its true meamng, and that it was intended
to allow the trial in any county Where the prisoner either
recelved the property at ﬁrst or at any tlme a,fterwards
had“it. The words, ‘or had ' are unmeaning Wrthout _
th1s mterpretatron "

“We find 1io pre]udroral error’in the: record, and the
Judgment must therefore be aﬁ"lrmed



