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AMERICAN TRUST COMPANY V. NETHERLANDS-AMERICAN


MORTGAGE BANK. 

" Opinion delivered November 16, 1925. 
1. C ORPORATIONS—AUTHORITY OF FOREIGN CORPORATION TO DO SU SI-

NESS.—Iri a suit by a foreign corporation, its authOrity to do busi-
I - ness in the State was sufficiently proved by introducing a certifi-
• cate .of the Secretary of State, reciting compliance with Craw-

ford , & Moses' Dig., § 1826, and receipts showing payment of its 
annual corporation franchise tax. 

2. CORPORATIONS—CHARTER AS EVIDEN CE OF I NCORPORATION .—Th e 
original charter of a foreign corporation is primary evidence of 
its existence and is Competent proof, even though a certified copy 
is admissible in evidence.  

3. E VIDENCE--EXISTENCE OF CORPORATION . —Parol evidence is ,admis-
sible to prove the existence of a corporation. 

4. CORPORATIONS—iATIFIGATION OF LOAN.—Though the charter of . a 
foreign corporation provided that no loan should be made by it 
until approved by its board of supervision, a loan made without 
such approval was ratified where the corpOration actually made 
ihe loan, and paid taxes on the mortgaged land and obtained a 
decree foreclosing the mortgage. 

• •Appeal from Chicot Chancery Court; E. G. Ham, 
mock, Chancellor ; affirmed. 

Cooley, Adams & Fuhr, for appellant. 
Church & Goma/way and Coleman, Robinson & 

House, for appellee. 
SMITH, J. The Netherlands-American. Mortgage 

Bank, hereinafter referred to as the mortgage company, 
is a corporation having its situs in the kingdom of the 
Netherlands, and on the first day of September, 1920, it 
loaned to the Holland Delta Company, a corporation hav-
ing its principal place of business at .Lake Village, Ohi-: 
cot County, Arkansas, and hereinafter referred to as the 
Delta Company, the sum of $300,000, and to secure the 
payment thereof a deed of trust was taken on two planta-
tions owned by the Delta Company in Chicot County. 
The Delta compny failed to pay the taxes on the land 
for the years 1921 and 1922, and the Mortgage Company 
paid those taxes. The Delta Company defaulted in the
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payment of certain installments of both principal 'arid 
interest, and the mortgage company brought suit to fore-
close the deed of trust. In this suit the American Trust 
Company, a banking corporation, hereinafter referred to 
as the bank, and having its situs at SonesbOr6, Arkansas, 
was made a party defendant. The bank had obtained a 
judgment against-the Delta CODTpany in the cirCuit court 
of Craighead donnty for $20081.40, whiCh was 'filed in 
Ohicot County, and under an exeCution issued on this _ 
judgment the plantations were sold to the bank fOr $2,600, 
and later a sheriff's deed based on this execution Sale was 
executed to the bank. It was alleged thatithis . title bfr the 
hank was junior and subordinate to that Of the mortgage 
company, and there was a prayer for a decree of fore; 
closure of the deed of trust to the mortgage company, and 
that its lien be adjudged paramount to :that of the bank. 

The bank filed an answer denying .that, the mortgage 
company was a corporation Under the laWs of the king-
dom. of the Netherlands, and denying that it was author-
iied to -do business in this State, and for these reasons it 
alleged that the mortgage company could - not maintain 
this suit. It was also alleged by the bank that the author-
ity of the mortgage company to make thiS loan Was not 
shown. 

•There was a general decree in favor of the Mortgage 
company, and its deed of trust was adjudged to be .a 
first lien, • and its foreclosure was decreed and a corm-his, 
sioner was appointed to sell the two plantations under the 
directions contained in the decree.. A. J.., Prins, mito was 
in possession of the land as lessee of the mortgage corn-
pany, was made a party to the proceeding, and the decree 
contained directions that a master .appointed for that 
purpose should ascertain and report what rents had been 
collected hy . the mortgage company as mortgagee in pos-
session. Tbe bank excepted to the decree foreclosing the 
lien of 1he mortgage company, and has appealed from 
that order.
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- The first, and principal, insistence of the bank is that 
the corporate existence of the mortgage company, which 
was specifically denied, was not established by the testi-
mony; G. Vandertuuk, of St. Paul, Minnesota, testified 
that he was. the American manager of the mortgage com-
pany, which was incorporated under the laws of the 
kingdom of the Netherlands, and that it was authorized to 
do business in. this State, and in support of this testimony 
he offered in evidence the certificate of the Secretary of 
State authorizing the mortgage company to do business 
in this State, together with a copy of the articles of incor-
poration, a resolution of the board of directors of the cor-
poration appointing the Secretary of State as agent for 
service, and the certificate of atithority te do business in 
this State, issued to the mortgage company by the Secre-
tary of State. These documents were all duly certified by 
the Secretary of State as being copies from the originals 
thereof on file in the office of that official. There was alSo 
offered in evidence the receipts for the annual corpora-, 
tion franchise tax paid in this State. 

The deposition of the president of the mortgage com-
pany was taken, and it was therein shown the number of 
§hares of the capital stock which had been issued and the 
par value thereof. 

This testimony was sufficient to establish •the cor-
porate existence of the mortgagocompany. In the recent 
case. of Sturdivant v. Ka-Dene Medicine Co., ante p. 535, a 
foreign corporation had brought suit on a promissory 
note. The defendant in that case filed an answer denying 
the corporate existence of the plaintiff, and pleaded also 
that the note was void because the alleged corporation 
was doing business in this State without having complied 
with the laws thereof by filing with the Secretary of State 
its articles of incorporation, etc.. In that case the plain-
tiff offered in evidence its original charter as proof of its 
corporate existence, but it was objected that the corporate 
existence of the plaintiff could be established only by 
offering a certified copy of the charter. We- disposed of
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this contention. lbY saying: " The original 'charter is the 
Primary evidence" Of its existence; land isoompetent proof, 
even though a certified c6py be admitted in evidence. 3 
Eine: of Ev: 602 ; 1 Fletcher On. 'Corporations,. § 472. " We* 
there als6 hirther said: "Moreover, the Witness, who 
Was president of the Corporation, testified, concerning the 
fact of 'inc6rpbration, and we have held that Parol evi, 
dence is admissible to prove corporate existence. Kelley 

Steni Pub. & Novelty Co., 147 Ark. 383." Here the 
president of the mbrtga,ge Company testified aS t6 its cor, 
porate existence: 

. The mortgage company, appears to have hilly com-
plied with the laws of this State in regard to foreign cor.,, 
• porations doing business herein and received from the 
Secretary of state a certificate reciting that it had "filed 
in the office of the Secretary of Stateaduly certified copy 
of its articles of incorporation, etc., on February,19,.1912, 
and the resolution of the board of directors designating 
the Secretary of State as the agent of the company upon 
whom service of sumrnons.or other process might be had 
in any of the courts Of . the State," and further reciting in 
detail .a cOmpliance with the requireinents of the laWs Of 
this State regulating the right of foreign .. corporation to 
do business in the State. Crawford & M6ses' Digest', § 
1826.

As we have said, the mortgage company offered in 
evidence receipts for its annual franchise tax, and by § 
9818, Crawford & Moses' Digest, it, is provided that : . 

" When any corporation shall have paid the fran: 
chise taX prescribed by this act,. the State . Tax Commis-
siOU shall issue to it a certificate authorizing it to do busi-
ness in. this State for the term of five years from the date 
thereof, upon condition that it pay annually the franchise 
tax prescribed by law, and such certificate .shall be evi-
dence,in all the courts .of this State of the right of such 
corporation to do business in this State during the term 
of such certificate."



As we have said, a certified copy of the mortgage 
company's charter as filed in the office of the Secretary of 
State was offered in evidence, and this charter was duly 
certified by the officers of the corporation itself. ' Phi§ 
chaiter contains -elaborate directions and limitations in, 
the management and control of its corporate affairs by 
its officers. One of the articles of the charter provided 
how loans may be Made, and that no loan should : be made 
until it was: . authorized and approVed by the board of 
supervision provided for by the charter,. and it is, insisted 
that this authorization and approval was not shown. Of 
this contention but little need be -said. The loan was 
actually made. The mortgage company paid the taxes on 
the land and received interest on the loan. and has 
obtained a decree ordering a foreclosure of 'the deed df 
trust, and by these 'acts has ratified the mortgage. 

The decree is correct, and is therefore affirmed.


