740 Burrox v. MILLER. ' (169

BURTON v. MILLER.

Op1n10n dehver ed November 2, 19?5

MINES AND MINERALS—ESCAPE OF orL FROM . WELL. —011 Whlch
escapes from a well running wild is personal property and sub—
ject to reclamatlon after 1ts mvoluntary escape from the owner’s
possession. © :

[

2. MINES AND MINER_AT S—RIGHT TO RECOVER F‘Q.(‘APINF nIL —Where

the oil well.of plaintiffs” ran wild, as did -another well belonging
to a third party, and the oil from. each well flowed into. defend-
ant’s pick-up: station, where he 1mpounded the oil, plaintiffs were

. entitled to recover, the value of so much of’ the 1mpounded oil
as could be shown with reasonable certalnty to have come from
their well into"'defendant’s- possession. : :

" 8. MINES AND MINERALS—RIGHT TO RECOVER ESCAPING OIL.—Where
plaintiffs’ oil well ran-wild as did a. well of ancéther, and the
. oil .from . each well flowed toward defendant’s, pick-up. station,
. where he’ 1mpounded the escapmg oil, the mere difficulty of deter-
mining what’ quantity ‘of 'the 6il came ‘from plalntlﬁ's well did not
* precludé’ plaintiffs from recovering if proof can ‘be madé w1th
'such reasonable certamty as to form the basis of calculation.:

Appeal from Unwn ClI‘CUIt Coult L. S Bmtt JudO'e,
reversed

P

Pa,tterson c@ Rector for appellant

Mahony, Yocum c@ Saye and Marsh & Marl'm for
appellee

- ‘SMITH,, J Mrs J anet Hughes owned a f01ty acre
tract of. land, which she leased to W. G. Burton trustee,
to explore for oil and gas. A well. was drilled, and- a
gusher came in, its capacity being estimated as high as
séventy to. one. hundred thousand barrels-of oil per. day.
The well blew its connections loose, and “ran wild,” as
witnesses expressed it, for something over .three days
While the well was.running wild, M. M. Miller, as trus-
tee for oertam persons, erected what is known as a ‘‘pick-
up station.’”’ This consisted of a dam across,a small
creek, the ob;]ect being to 1mpound the waters coming
down the creek together with such oil as might float on
the top thereof and to remove the oil by steam pumps
to storage pits, where it could be sold.
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-When the Burton well broke loose, a large body of
men were employed by him to build dams and levees on
the lower side of the well to collect the oil which: was
escaping from the casings. Two large dams and. a fire-
wall were constructed by Burton, and he had impounded
behind these levees a large quantity of oil,-which wit-
nesses in his behalf estimated at from one hundred’to
one hundred and twenty-five thousand barrels. On the
night of March 13, 1923, the dams gave way.and:all of
this oil escaped and ran down the creek to- Miller’s pick-
up station. A quantity of oil, estimated at: thlrty five
thousand barrels, was- collected by Miller- and sold by
him to the Standard Oil Company of Loulslana for $30.-
031.85, but when that company was advised that the oil
was claimed by Burton the company refused to, pay
Miller, Whereupon'he brought suit to enforce payment
Burton, as owner of the lease,. and Mrs. Hughes, as owner
of the land having a royaltv interest in the oil, became
partles to this htlg"lthD :

- The Burton well was located on- the southeast quar-

ter of the northwest quarter of section.28, township,15

3outh, range 16 west, in Ouachita County; and there was
another well located on.the southeast quarte1 of the -

southwest quarter of the same section;. known as, the
Vitek well,-and there:is a well-defined small creek 1un—
ning through section 28, entering that section. about the

center of. the north line thereof, and.- leavmg it near the
center of the southeast quarter thereof where it. emptles

into Smackover Creek, which flows into: Ouachlta River.

l‘here is a branch or. small trlbutary of the creek head- .

ing in the northwest portion of the. southeast quarter of

the northwest quarter of section 28, and runmng south-

east of the Burton well, and emptylng into the main creek.

There is another. branch heading in the.southeast corner

of the northwest, quarter. of the southwest quarte1 of .

section 28 f]owmcr east and just north of the Vitek well

and emptymg into the main creek ]ust above the plck -up.

station which Miller eiected. - »
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The Burton well ‘ran wild’’ on Saturday morning,
and Miller began the construction of his pick-up station
on the followmg Monday morning and completed it about
one o’clock that night, and the oil was coming down the
creek towards the pick-up station in a stream which the
witnesses said was about knee-deep to a-mule. On the
following Tuesday .or. Wednesday the Vitek well also
blew out its connections and ‘‘ran wild’’ for several days.
. There is a conflict in the testimony as to where the

" 0il from the Vitek well ran, and it is insisted on behalf
of Miller that the oil from the Vitek well united in the
creek ‘with oil from the Burton well and the commingled
“o0il from the two wells flowed into the pick-up station.
On behalf of Burton and Mrs. Hughes it is insisted that
the oil from the Vitek well flowed in-another direction
and did not flow into Miller’s pick -up station. The
owners of the Vitek well did not join in the su1t acramst
Miller. ‘

At the conclusion of all the testlmony the court
directed a verdict in favor of Miller, after refusing all
the instructions asked in behalf of Burton and Mrs.
‘Hughes, and they have appealed.

It appears from the facts stated that the case is sub-
stantially identical ‘with the recent case of Crosson v.
Lion 0il & Refining Co., ante p. 561, except for the testi-
mony here that oil belongmg to more than one person
flowed ‘into 'the pick-up station. In the Crosson case,
supra, we said: ‘‘In the case at bar the undisputed facts
show that the oil was not voluntarily allowed to escape,
and that the owner asserted Its claim to it as soon as
it ascertained ‘that the oil had escaped and was in the
possession of the defendants. There are no facts or cir-
“cumstances in the record from which it might be inferred
that the plamtlﬂ" in this case is estopped from claiming
* the oil. As soon as it was found out that the oil was
escaping, the pipe-line was repaired. and the plaintiff
asserted title to the oil which was 1mpounded by the
defendants in their mud-pit.”’
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‘What was there said-is applicable hére. The oil was
not voluntarily allowed to escape, and Burton and Mrs.
- Hughes asserted their -title to the oil at once. The oil
had: become personal property and subject to be re-
claimed after it had involuntarily escaped from -the
owner’s. possession. :

The jury might have found ‘had tlie case been sub-
mitted to them, that all.of the 011 impounded at Miller’s
pick-up- station did nhot flow from the Burton well and
that some of it did in fact flow from the Vitek well: Such
a finding would make it difficult to determine the quan-
tity of oil for' which a recovery might have been had.
The burden would be on Burton and Mrs. Hughes to show
the quantity of oil from their well which 'had been picked
©up by M \dﬂler and they could not récover for a larger
quantity’ than was shown with reasonable certamty to
have come from their well. But they were.entitléd to
recover ‘the value of such oil as could be shown 'with rea-
sonable certalnty fo have’ come from thelr well into Mil-
ler 'S possessmn

. The case of Blair v. Clear Creek 0il & Gas Co., 148
Ark 301, involved a recovery of-damages for permlttmg .
gas to. be drained by an: adgacent .owner, the suit being
brought against a lessee whose duty it was to have devel-
oped a lease. on land from which the gas was, belng
drained.. It.was there contended that no recovery could
be had beeause it was not possible to determine the quan-
tity of gas drawn from the plaintiff’s land. We recog-
nized this difficulty, but we. there.said: ‘“What is the
measure of damages recoverable for drainage through
wells operated - by defendants on their lands near the
plaintiff’s boundary line may be difficult of determina-
tion and troublesome to ascertain,.but that is no bar to
1ehef in such. cases.”’

So.here it may be diffienlt to detelmme what quan-
tity of oil came from the Burton well, as distinguished
from the Vitek well, but this difficulty will not prevent
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a recovery if the proof can be made with such reasonable
certainty as to form the basis of calculation. :

In the case made Burton and Mrs. Hughes were the
owners ‘0f the oil which came from their well, and they
were entitled to Tecover the value of so much of the oil
as could with reasonable certainty be shown to have come
from. their. well into Miller’s possession.

. It follows, from what we have said, that the court
erred in directing a verdict in Miller’s favor, and the
judgment of. the court below will be reversed, and the
canse remanded with directions to submit the case to
the jury under instructions conforming to what. we have
here said... Of course, as was pointed out in the Crosson
case, supra, Miller Would have the right to offset aO'amst
any recovery the necessary and reasonable. expenses in-
curr ed by him in impounding and preserving the oil.

SMI’I‘H J., (on rehearing). In the petition for Te-
hearing it is insisted that the facts in the instant case are
not- sufﬁ(nentlv like those in the case of Crosson v. Lion
01l & Refining Co. to be entirely controlled by it. Tt is
pointed out that in the former case the oil had escaped
from a pipe-line, thus 1ndlcat1ng that it had previously
been reduced to possession, while here only a portion of
the oil had been’ impounded by the dam or levee which the
owner of the well had built, ‘whereas the larger part of the
oil escaping fiém plaintiffs’ well was never impounded by
‘the levee but was spread over a large territory by the
force of the gasin the well which caused it to run wild.

- Ttis the opinion of the majority—in which the writer
does not concur—that no distinetion ‘s to be made be-
tween the oil that Wzis impounded by the levee and the
balance of it which escaped from plaintiffs’ well without
heing impoundéd. It was all plaintiffs’ oil, and they had
the rlght to recover it from any one found in possession
thereof, or to sue for its conversion anyone who had
appropriated it. This is true because plaintiffs by their
efforts had. brought the oil to the surface and had not
abandoned it, but, on the contrary, asserted their title



- at all times-to it, and they therefore have the right to

recover the value .of ‘so'much of the.oil escaping from

their well as they can show was converted by appellees..
The petition for rehearing is therefore denied:, - - -



