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Toxg v. STATE

Oplmon dehvered November 2 2, 1925 _

JURY—BIAS OF JUR.ORS —Where Jurors in a 11quor case disclosed
- that - they were strongly prejudiced against those violating the
law concerning theé manufacture, sale or.giving away of intoxicat-
ing liquors, but stated that they could.and would, if selected on

_ the jury, try the case accordlng to the law and ev1dence and

not allow such prejudice to mﬂuence them in makmg thelr ver-
dict, 'they were not disqualified.

. CRIMINAL LAW-—SIMILAR CRIMES.—In. a prosecutlon for unlaw-
.. fully manufacturing intoxicating liquor, admission .of the testi-

. mony of an officer as to accused having engaged in the business

of manufacturmg such liquor at other times was adm1s51ble as
tending to throw hght upon the issues.

WITNESSES—TEST OF CREDIBIATY.—For the purpose of testing ‘the
credibility of a witness, he may be questioned as to'whether two
persons living with him had 'not been shot in an attempted rob-

~ bery, and whether witness had not had possession of stolen, cattle.

INTOXICATING LIQUORS—SUFFICIENCY QF INDIC'I‘MENT —An indict-

" ment for manufacturmg intoxicating liquors is not defective in
* failing to allege that the liquors were manufactured for beverage

purposes, as Crawford & Moses’ -Dig., §:6160, makes it unlawful
to manufacture such llquor for any purpose. ,

. CRIMINAL LAW——NECESSITY OF BILL OF EXCEPTIONS. —Where it is

urged that the court erred in mstructmg the jury after they re-

- turnéd into court for further instructions, the facts relatmg

thereto and the ruling of the court thereupon should have been

© _set forth in the bill .of excéptions.

CRIMINAL .LAW—GENERAL OBJECTION TO IN’S'I‘RUCTION ——General

. Objection to an instruction not inherently erroneous is insufficient

to call attention to particular phraseology claimed to be confusing
and misleading.
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7. INTOXICATING LIQUORS—-SUFFICIENCY OF INDICTMENT.—An indict-

. ment “with charges that defendants “did unlawfully and felo-

niously set up, own and operate a still, which was used and in-

’ tended to be used in the manufacture and distilling of alcohohc

" spirits without having first registered the same' with the proper

United 'States officers,”. etc., ‘substantially charges an ‘offense
within § 2 of act 324 of Acts of 1921.

8. INDICTMENT .AND- INFORMATION—DUPLICITY..—An mdlctment is
not void for duplicity in joining the offenses of possessing a stlll
and of manufacturlng alcoholic hquors in one indictment where

' they were .charged in separate counts, and the State e]ected to
try each offense separately.

9. - CRIMINAL LAW—ENTRY OF JUDGMENT.—Where the'record shows a
verdict finding accused gmlty and fixing pumshment and that
' a motion for new' trial was overruled, that sentence was pro-
‘nounced against-accused, and an ‘appeal granted and-bond filed,

. but no formal judgment was entered, it was a sufficient’ compli-
:ance with Crawford ‘& Moses’ Dig., §. 2129 to glve the Supreme
Court Jurlsdlctlon

Appeal from Prairie Cncult Cou1t NOIthenl DIS—

tr1ct George W. Clark, Judge; affirmed: ‘
Gregory & Holt,zefnalor]?r and -Emmet Vaughan f01

appellant. -

- CH W Applegate Attorney General and Dardew

Mwse Assistant, for. appellee. -

WOOD J. The 1ndlctment agalnst the - appellants,
Tong and Donaho; eontained two counts. The first count
charged that the appellants ¢ unlawfully and feloniously
did ‘manufacture -and were interested in the manufacture
of one plnt of alcohohc liquor,” and the second' count
‘charged that the appellants “unlawfully and feloniously
did sét up, own and operate a still, which was used and
intended to be used i in the manufaeture and distilling of
aleoholic liquors without first liaving the samé reoqstered
with' thé proper United States ‘officers.”” Each ‘count
‘¢harged - that the respective offenses wete committed in
Prairie County, Arkansas, on the 20th day of February,
1925, There was a demurrer to the indictment, which was
overruled. The appellants were placed on trial first on the
charge contained in the first count of the indictment and
‘were convicted on this count, and their punishment fixéd
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at one year in the State pemtentlary They were put on
trial for the offense charged in the second count, and on

motion of the district attorney, ‘before the ev1dence was

concluded the cha1 ge was dismissed as to “appellant
Donaho; Who has also:dismissed his appeal.here. - Ap-
pellant Tong was conviéted on the second count, and his
punishment fixed-at one year’s imprisonment in the State
penitentiary. From theseé judgments they prosecute this
appeal and the cases may be dlsposed of here in one
opinion.

‘We will dispose of the 0”rounds urged for Teversal
in the order presented in the brlef of appellants’ counsel.

.. 1.” Counsel for appellants urge that the defendants
were not'tried by a fair and impartial jury; that certain
jurors on their woir dire éxpressed a prejudicé aghinst
the offense of which the appellants were convicted, and
oné of them expressed a prejudice against one of the
appellant’s attorneys, all of swhich .proved that the jurors
were not qualified to sit-in the case. While the. examina-
tion of the jurors on their voir dire disclosed that they

~ were strongly prejudiced against those violating the law

concerning the manufacture, sale, or giving away, etc,,
of intoxicating liquors, yet they each answered that they
could and Wonld if gelected on the,jury, try the charge
against the appellant according to. the law and :evidence;
that they would not:allow any prejudice they had against
the violation of the liquor law to influence them in making
their. verdict; that. they knew nothing of the facts of the
particular case.and had no personal pre]udlce against the
appellant, and. would not render a verdict agamst him

unless the evidence proved him guﬂty One of the jurors

stated that he would not allow any. feeling that he had

agamst one.of the appellant S attorneys to 1nﬁuence him

in rendering his verdict. =
‘Such was the effect of the e\amlnatmn of the ]urors

omn their voir dire, and.it brings the case squarely within
the doctrine announced in Eddy v. State; 165 Ark. 289.

"'Thé juror in that case on his voir dire stated that he could
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go into the jury box and try the defendant.according to.
the law and the evidence just as he could try him for any
other crime, although he'had said that he had a prejudice
against 'the crime-of selling whiskey. In that case we
held: the juror was not disqualified; and in the case of
Corley v.-State, 162 Ark. 178; we. held -that - a' juror’s
antipathy to .the particular-crime -charged against the
defendant is not a disqualification, where he stated he
wotld not ¢onvict one so charged unless he was shown to
be mnlty by the testunony : S e S

97 The next conténtion is that the coart erred in
adrmttmg the testlmony of Blngharn as to What appellant
Tong told him about making othier Wh1skey Binghan
testlﬁed that he was the 01ty marshal of DeValis Bluff
and, Went w1th the shenff to make’ the, raid on appellant s
prem1ses "He was permrtted over the objection of ‘ap-
pellant to state that appellaiit said that most of the l1quor
they had sent out before went 'to thtle Rock." Appellant
réceived’ $9 00 a quart for it, and He' would not séll less
than ﬁve gallons to oneé man. 'This testnnony tended to
prove the kind of business appellant was engaged 1in. 10
R. C. L. p 925. - As is said in Brown v. State, 161 Ark.
253:255, ‘it tended to throw light upon the issue and
was therefore adm1ss1ble i ev1dence 7 See cas‘es theré
clted o o . ' O TP

L3 Counsel contend that the court erred in perm1t—
t1ng the' Wrtness Frank Tong to testlfy that the appellant'
Ton«r took care of a erap shooter who had been shot, and
also in pernnttlng the witness to answer questrons as to
some stolen cattle found in his’ possess1on ‘The witness
Frank Tong testified on direct enamlnatron that he was
the appellant s brother, and that he never “knew bf ‘appel-
lant efigaging in the illicit manufacture of whiskey.; that
appellant was & farmer. ‘On eross-examination witness

“wag asked who the two boys - were who were shot with
reference toa megro erap game or something like that
Over on Wlitness place; and -if these parties. dldn’t live
on the same place where witness lived, and if:they didn’t
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get shot in an attempted hold-up, and if they didn’t come
back to the witness’ place after they were shot, and
whether -or not witness’ folks took care of them. The
witness, over the objection of appellant, was likewise,
asked to tell the jury whether or not stolen cattle over
there.that belonged to a negro in: Monroe County were-
not found in his possession, and whether or not the negro
came-and got them. When these questions were objected
to, the district attorney announced that his purpose was
to show the associations of the witness and for the pur-
pose of testing his credibility, and the court, in permit-
ting the questlons to be propounded, announced that the
examination would he permitted for that purpose. "The
testlmony was competent as bearing on the credlblhty of
the witness. Hollingsworth v. State, 53 Ark. 387-390;
Rhea v. State, 104 Ark. 162-181; Smith v. ‘State, 162 Ark
458-61; Turner v. State, 155 Ark 443. The testimony
in. regaxd to .the. possession of the stolen cattle by the
w1tness was competent for. the same purpose as testing
the credibility of the w1tness, and the court in admitting
it limited it to that purpose See Turner v. State, supra,
4. : Counsel next contend that it is not a crime in this
State to manufacture alcoholic liquors unless they are
manufactured for beverage purposes. This contention
is in the teeth of the statute and of our decisions. See
§ 6160, . & M. Digest; Suyﬁeld V. Sta,te 141 Ark. 276-
280; Saunders v. Sta,te 164 Ark. 491.. The statute, in
broad terms, makes it unlawful for any person to manu-
facture any alcohohc liquors within the State of Arkan-
sas. There was, therefore, no error in overr_uling the
demurrer to the indictment.

" 5. It-is urged that the court elred in 1nstruct1ng
the. jury, when .they returned for further instructions,
that, if they convicted one of the defendants, they should -
convict both. "The bill of exceptions does not show that
the jury returned for further instructions, and that the
court instructed them as set forth in this assignment of
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error. The 16th ground of appellant’s motion for a. new
trial doés assign the above as one of the errors of the
trial court, but, as we have before stated, the motion for a
new trial 1tself is not sufficient to show the alleged error.
Such an occurrence, if it took place, and the ruling of the
trial court thereon should have been set forth in the b111
of exceptions. :

' 6. ‘Counsel insist tha.t the court erred in instructing
the jury as follows: ‘It is not material that the defend-
‘ant may have owned that distillery. If he stood by assist-
ing in the operation of it, or was present aiding, abettinyg,
assenting or consenting to any one else operating it, then
he would be guilty of the violation of the provisions of
law that I read to you. The charge he is required to meet
here is the possession of the still'to manufacture intoxi-
cating liquors. Any act done in furtherance of converting
the juices of the grain or the sugar into alcoholie liquors
wotld constitute the manufacture of liquor. under the
law.”” The above instruction was given-in the trial of the
appellants on. the first count of the indictment.

The State had elected to try them only on that count,
and counsel urged that the instruction was therefore mis-
leading and prejudicial to the appellant. The instruction
was not inherently erroneous, and the objection to the in-
struction by counsel was general If counsel for appellant
conceived that the instruction was confusing and calcu-
lated to mislead the jury, as -they now contend, they
should have made specific objection at the trial calling
attention to the particular phraseology claimed by them
to be misleading. The instruction, taken as a whole,
shows clearly that the court had in mind the manufacture
of aleoliolic hqu01s and was statmg in effect that, if the
appellant had in his possession the still for the purpose
of manufacturing liquor and stood by assisting’in the
operation of such still, or-aided, abetted or consented to
the operation of it by any one else, any act thus done
by them in the converting of the juices of the grain
or sugar into alcoholic liquor would constitute the man-
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ufacture of such liquor under the law., The second para-
graph of the instruction shows. that the court :was
dealing with the issue as to whether. or not the appellant
had -manufactured alcoholic liquors as charged in the
first count of the indictment. In Abston .v..State, 154
Ark. 59, we held that a general ohjection was not suffi-
cient to call attention of the trial court to particular
phraseology in instructions claimed to be confusmg and
misleading where the instruction was not 1nherently de-
~ fective, and that under such general obJectmn we could
not review the ruhng of the trial court in the gwmg of
the instruection there complamed of. So. here.

~Counsel -for appellant next conterid that these
‘cases should( be reversed because:the record:does not
show- that the trial- jury was sworn. ' Section 3170; C. &
M. Digest, requires that the jury in the trial:-of. each.
criminal case:shall be sworn to well and truly try the
case and a true verdict render unless it is discharged
by the court or withdrawn by the parties. In Childs v.
State, 45 Ark. 143, this court held that the above require-
ments of the statute must be complied with, and that the
fact that the jury was sworn must be shown by the rec-
ord proper; that it ‘cannot be shown: by the bill, of excep-
tions.: See .also, Greewwaod v. State, 17 Ark. 332, Clen-
dennmg V.. State 154 Ark. 596.

- In the.original transcrlpt of ‘the. record there was
‘no showing that the jury was sworn except by the bill
of exceptions; but on application -of the State the cause
-was continued to give the State an opportunity to cor-
rect the record, and on application to the trial court the
record was cofrected by nunc pro tunc.entry thereon to
show that the jury trying the causes was duly sworn.
The record thus corrected by the trial. court has been
brought into the:transeript. of the record here by cer-
tiorari. . The appellant contends that the court erred in
~making this nunc pro tunc entry, but we are convinced,
upon an examination of the testimony taken hefore the
trial court on' that issue, that. the judgment: of the court

(o)
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was correct. The evidence was sufficient to. sustain the
ﬁndmg of the court that the jury was duly swoin.

8. The appellant Tong insists that the second count
of ' the -indictment upon which he was convicted was de-
murrable in that it did not charge that the appellants
had in theéir possession a still’for the manufacture of
distilled spirits for beverage purposes, and’ further ‘that
this count of the indictment was demurrable becauseé: it
charged both the offénse of setting up a still-and of pos-
sessing ‘a still, and -further -that the indictment wasde-
murrable because this count of ‘the :indictment could not
be joined in an indictment for manufacturing' aleoholic
liguors. None of these assignmerits are well taken.  The
language ‘of the second count of -the indictment chargéd
that the:appellants ‘“‘did" unlawfully and feloniously set
up, own and operate a still, which was used and intended
to be used in the manufacture and distilling of aléoholic
sp1r1ts without first having registered the same with the
proper United States ofﬁcers, ete. ORI T s

" This languarfe shows that it was predlcated upon‘
§ 2 of act 324 of the Acts of 1921. It follows substan-
tially the’ language of that' section, and charges that
appellants unlawfully and felonlously did set up, own
and operate a still w1thout reg1ster1ng the same, ete.
’I‘rue ‘the language of the indictment spec1ﬁes that the’
appellants did set up, own and operate a still, which was
used and ‘inténded. to be used in the manufacture and
distilling of aleoholie, liguors.’ These last wotds of the
. indictrnent were ev1dently intended to set forth that the
' appellants possessed the still for the pulpose “of us1ng
the same as a. distillery. But the appellant wis' specif-
ically charged with the, o11me of possessing a still w1th—'
\out reo'lsterlng the same as We have shown, contrary to
the provisions of § act 324, of the Acts of 1921. "The -
instructions of’the court cleaer show that Tong was put
on trial alone for this alleged offense. The fact that the
indictment further in the second count specified that the
still possessed by the-appellants was used and intended
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to be used'in the manufacture and distilling of alcoholic
liquors did not vitiate the indictment. These words
might be treated as surplusage in an indictment where
the. charge is, as here, in the second count for the keeping
of a still w1thout registering the same. FEarl v. State,
155 -Ark. 286 ; Hodgkiss v. State, 156. Ark. 340-344., :
9.., The mnfen‘rmn of appellant Tong that the 1ndlct—
ment i 18 v01d for duplicity because it joins the two offenses
of possessing a still and manufacturing aleoholic liquors
1n the same indictment cannot be sustained for the reason
that, even if two non-joinable offenses were charged in
one, indictment, they were charged in separate counts
and the State elected to try separately on each count.
The appellant Tong, therefore, was not prejudiced be-
cause two offenses were joined in the same indictment.
- ,10. The appellant contends that the court here is
without jurisdiction because no final judgment had been
entered against the appellant. The record shows that
the verdict of the jury was rendered finding the appellant
guilty and fixing his punishment at imprisonment in the
State penltentlary for one year; that the motion for new
trial was overruled; that appellant moved to arrest the
Judgment and that sentence ‘was pronounced against the
appellant; that an appeal was prayed for and granted
and an appeal bond filed and approved and the appellant
released from custody. While the record does not show
a formal ;]udgment entry and is not to be approved as a
precedent ‘yet, taken as a whole, it is tantamount to a
judgment sentencing-the appellant to the penitentiary for
a period of one year on the verdict, from which he prose-
cutes an appeal, and is a sufficient compliance with § 2129
of .C. & M. Digest to give this court jurisdiction.
. .11. There was testimony sufficient to sustain the
verdict, and the instructions of the court were free from
error. The judgments are therefore affirmed.



