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1. CRIMINAL PROCEDURE -— SPEEDY TRIAL — PERIOD OF DELAY
CAUSED BY DOCKET CONGESTION MAY BE EXCLUDED. — In comput-
ing time for trial, a period of delay may be excluded when there is
docket congestion. caused by exceptional circumstances and the
trial court enters an order setting out the exceptional circum-
stances. [A.R.Cr.P. Rule 28.3(b).]

2. CRIMINAL PROCEDURE — SPEEDY TRIAL — ORDER SUFFICIENT TO
EXCLUDE TIME PERIOD IN COMPUTING TIME FOR TRIAL. — Where
the trial court entered an order explaining that it appeared that a
capital murder trial would carry over into the week of the appel-
lant’s original trial date, this order was of the type contemplated by
A.R.Cr.P. Rule 28.3(b) and was sufficient to exclude the period of
delay resulting from congestion of the trial docket.

3. CRIMINAL PROCEDURE — SPEEDY. TRIAL — ACTION OF TRIAL
JUDGE IN RESCHEDULING APPELLANT’S CASE WAS REASONABLE AT
THE TIME TAKEN, EVEN THOUGH COURTROOM WAS OPEN ON
ORIGINAL TRIAL DATE. — Even though the trial that looked as if it
would carry over actualily ended before the appellant’s original trial
date, the action of the trial judge in rescheduling appellant’s case
due to that exceptional circumstance was reasonable at the time
taken, and the time was excludable.

4, CRIMINAL PROCEDURE — SPEEDY TRIAL — EXISTENCE OF OPEN
TRIAL DATES PRIOR TO ORIGINAL TRIAL DATE — NO DENIAL OF A
SPEEDY TRIAL. — Where there were days prior to the original trial
date when the courtroom was open, but the appellant never asked to
be tried during that time, and the speedy trial time did not expire

- until after the date set for the original trial, there was no denial of a
speedy trial by having not tried appellant during those available

days.
‘5.  ATTORNEY & CLIENT — COUNSEL NOT INEFFECTIVE BECAUSE HE
DID NOT MAKE AN ARGUMENT THAT HAD NO MERIT. — Where

appellant’s argument that he was denied his right to a speedy trial
had no merit, counsel was not ineffective by not petitioning the court
for a writ of prohibition based upon the denial of a speedy trial.

Appeal from Sebastian Circuit Court; Don Langston, Judge;
affirmed.
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ROBERT H. DUDLEY, Justice. On June 16, 1985, appellant
was arrested for battery in the first degree. He remained in jail
until July 23, 1985, when he was sent to the penitentiary on an
unrelated charge. Under A.R.Cr.P. Rule 28.1(b) the State had
twelve (12) months from the date of his arrest in which to try
appellant. Floydv. State, 280 Ark. 226, 656 S.W.2d 701 (1983).
Thetrial court scheduled appellant’s trial for June 9, 1986, which
was clearly within the time limit for a speedy trial. However,
another trial involving two counts of capital murder began on
June 2,1986. See Gardnerv. State, 296 Ark.41,754S.W.2d 518
(1988). On June 6, it appeared to the trial judge that the Gardner
trial would carry over into the week of June 9. Since the Gardner
trial was already taking place in the only courtroom equipped for
jury trials, the trial judge entered .an order continuing the
appellant’s case. His case was rescheduled for June 26, 1986,
which was ten (10) days over the twelve (12) month limit.
Appellant objected and also filed a speedy trial motion. The
motion was denied and, on June 26, appellant pleaded guilty. He
then filed a Rule 37 petition for post-conviction relief alleging a
speedy trial violation and ineffective assistance of counsel. The
trial court denied relief. We affirm. ‘

[1,2] A.R.Cr.P. Rule 28.3(b) provides that a period of
delay may be excluded in computing time for trial when there is
docket congestion caused by exceptional circumstances and the
trial court enters an order setting out the exceptional circum-
stances. Here, the trial court entered an order on Friday, June 6,
explaining that it appeared that the Gardner capital murder trial
would carry over into the week of June 9. This constitutes the type
of an order contemplated by Rule 28.3(b). It was sufficient to
exclude the period from June 9 until June 26, the date of the next
criminal docket.

[3] The appellant argues that the time should not be
excluded because the Gardner case actually ended on Saturday,
June 7, and the courtroom was in fact open on June 9. The
argument is without merit. The action of the trial judge in
rescheduling appellant’s case due to an exceptional circumstance




was reasonable at the time taken. The fair administration of
justice was best served by postponing appellant’s trial to the next
criminal docket, rather than having appellant, his attorney, and a
whole jury panel come in to see if a courtroom might be available.

[4] Appellantalsoargues that there weredays during April
and May 1986 when the courtroom was open, and he could have
been tried on one of those days. The short answer to that
argument is that appellant never asked to be tried during April or
May and his speedy trial time did not expire until June 16. In
summary, the appellant was not denied a speedy trial.

[S] Appellant’s next point of appeal is that he was denied
effective assistance of counsel since his attorney did not petition
this court for a writ of prohibition based upon the denial of speedy
trial. The argument is wholly without merit. Appellant’srighttoa
speedy trial was not abused. Certainly, counsel was not ineffective
because he did not make an argument which had no merit. See
Strickland v. Washington, 466 U.S. 668 (1984).

Affirmed.




