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1. BILLS & NOTES — ACCOMMODATION MAKER — ORAL PROOF OF
ACCOMMODATION STATUS WAS PERMISSIBLE AS AGAINST THE
HOLDER. — As against a holder, not a holder in due course, oral
proof of the accommodation status of appellee was permissible.

9. BILLS & NOTES — ACCOMMODATION MAKER — CIRCUMSTANCES
WHERE APPELLEE WAS AN ACCOMMODATION MAKER AND ONLY
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LIABLE IN THE CAPACITY IN WHICH HE SIGNED. — Where testimony
of appellee and the other signer of the note established that appellee
signed only to lend his name to the borrower so as to facilitate
approval of the loan, and where the appellee received no benefit
from the proceeds of the note, the appellee signed as an accommo-
dation maker, and if he were liable on the note, it was only in the
capacity in which he signed. ,

3. BILLS & NOTES — DISCHARGE — UNDER ARK. CODE ANN. § 4-3-
606(1)(a) (1987), THE HOLDER OF THE NOTE DISCHARGED ANY
PARTY TO THE NOTE TO THE EXTENT IT GRANTED AN EXTENSION
WITHOUT CONSENT OR RESERVATION OF RIGHTS. — In Ark. Code
Ann. § 4-3-606(1)(a) (1987), the words “agrees to suspend the
right to enforce” signify the granting of an extension of time for
payment, and under that statute, the holder of the note discharged
any party to the instrument, including accommodation makers, to
the extent that it granted an extension without the consent of the
party or without an express reservation of rights.

4. BILLS & NOTES — CONSENT TO EXTENSION — AN EXPRESS PROVI-
SION FOR CONSENT IN THE NOTE WOULD BE BINDING ON THE
ACCOMMODATION MAKER AND AUTHORIZE ONE EXTENSION. —-
Under Ark. Code Ann. § 4-3-118(f) (1987), an €xpress provision
for consent to an extension in the note would be binding on the
accommodation maker and would authorize one extension for a
period not longer than the term of the original note, unless otherwise
specified.

5. BILLS & NOTES ~— CONSENT TO EXTENSION — LANGUAGE IN THE
NOTE AUTHORIZED ONE EXTENSION, BUT NOT MULTIPLE EXTEN-
SIONS, AND THE ACCOMMODATION MAKER WAS DISCHARGED FROM
LIABILITY. — Where there was language in the note authorizing the
lender to “renew this note” that could be construed as consent and
which authorized a single extension, but where there was no
language which authorized multiple extensions, the accommoda-
tion maker could not be considered as having consented to further
extensions of the note and was discharged from liability on the note.

6. BILLS & NOTES — CONSENT TO MULTIPLE EXTENSIONS — LAN-
GUAGE IN THE NOTE ALLOWING THE LENDER TO RENEW THE NOTE
“OR ALL OF THE ABOVE” WAS NOT CONSENT TO MULTIPLE EXTEN-
SIONS. — Language contained in the note that the lender might
“renew this note, or all of the above,” did not amount to consent to
multiple extensions.

Appeal from Washington Circuit Court; Kim M. Smith,
Judge; affirmed.

Robert R. Estes, for appellant.
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Cypert, Crouch, Clark & Harwell, by: Larry J. Thompson,
for appellee.

Jack HoLr, Jr., Chief Justice. This appeal is from the trial
court’s judgment discharging appellee Paul A. Maestri from
liability on a promissory note held by the appellant, Mcllroy
Bank and Trust, following an extension of the note to which
Maestri, an accommodation maker, did not consent. The trial
court also determined that the extension materially altered the
provisions of the note. Mcllroy argues the court should have
found that Maestri consented to the extension and that our
" Uniform Commercial Code requires that alterations of the note
must have been not only material but also fraudulent.

We affirm because it is clear under our Uniform Commercial
Code that Maestri was discharged once Mcliroy extended the
note a second time without Maestri’s consent. As such, it is
unnecessary to consider the remaining points raised by the
parties.

The promissory note in issue was executed on February 2,
1985. The amount of the note was $15,000.00, which was to be
paid on demand. If no demand was made, payment was to be
made after three months. The stated interest rate was thirteen
percent (13 % ) per annum. The note identified appellant Mcllroy
as the lender and Danny Maestri as the borrower. In the lower
right hand corner of the note two signatures appear — that of
Danny Maestri and that of the appellee Paul Maestri.

Our first concern is the capacity in which Paul Maestri
signied the note. The trial court correctly determined that Maestri
signed as an accommodation maker. Ark. Code Ann. § 4-3-415
(1987) deals with the contract of an accommodation party.
Subsection (3) provides:

As against a holder in due course and without notice
of the accommodation oral proof of the accommodation is
not admissible to give the accommodation party the benefit
of discharges dependent on his character as such. In other
cases the accommodation character may be shown by oral
proof.

[li] Under the facts before us, Mcllroy was a holder, not a
holder in due course. As such, oral proof of the accommodation
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status of Paul Maestri was permissible. Testimony by Danny
Maestri and Paul Maestri clearly established that Paul Maestri
signed the note only to lend his name to the borrower, Danny
Maestri, so as to facilitate approval of the loan. We also find
instructive the following language from Womack v. First State
Bank of Calico Rock, 21 Ark. App. 33,728 S.W.2d 194 (1987):

[T]he most significant element in determining whether a
party to a note is an accommodation party is the intention
of the parties . . . and where a person ‘receives no direct
benefit from the execution of the paper it is likely that he
will be regarded as an accommodation party.’

Our review of the record supports the trial court’s finding that
Paul Maestri received no benefit from the proceeds of the note. In
this regard, see White' & Summers, Uniform Commercial Code,
§ 13-13 (2d ed. 1980). .

[2] Insum, Maestrisigned as an accommodation maker. If
heis liable on the note, it is only in the capacity in which he signed.
Ark. Code Ann. § 4-3-414(2) (1987).

Our next concern is what effect extensions of the note had on
Paul Maestri’s liability as an accommodation maker. On June 4,
1985, the maker of the note, Danny Maestri, signed an extension
agreement extending the due date of the original note for a period
of three months with interest on the remaining principalat12.5%
per annum. Paul Maestri gave his consent to that extension by
including his signature. A second extension agreement was
signed by both Maestris on August 26, 1985, which extended the
note for an additional three months until November 27, 1985.

Sometime in November, Mcllroy’s loan officer, George
Edwards, requested that Paul Maestri sign a third extension
agreement. Maestri indicated that he did not want to extend his
obligation on the note any further and that the bank should collect
from the borrower, Danny Maestri. Later, a third extension
agreement was executed between the bank and Danny Maestri
extending the note for an additional three months without Paul
Maestri’s signature agreement.

On April 29, 1986, a fourth extension agreement was
executed by the bank and Danny Maestri, apparently without
notice to Paul Maestri. This extension also provided that the note
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would be due on demand. However, if no demand was made,
payment was to be in 23 installments of approximately $659.00
beginning on May 15, 1986, and ending on April 15, 1988, with
interest on the remaining principal at 11.50%. After Danny
Maestri defaulted and filed in bankruptcy court, Mcllroy
brought suit against Paul Maestri.

The issue before us turns on the defenses which the accom-
modation maker, Paul Maestri, can assert against the holder of
the note, Mcllroy. Ark. Code Ann. § 4-3-606(1)(a) (1987)
provides, in part:

The holder discharges any party to the instrument to
the extent that without such party’s consent the holder:

Without express reservation of rights releases or agrees
not to sue any person against whom the party has to the
knowledge of the holder a right of recourse or agrees to
suspend the right to enforce against such person the
instrument . . . . [Emphasis ours.]

[3] The words “agrees to suspend the right to enforce”
signify the granting of an extension of time for payment. Hence,
the holder of the note, Mcllroy, discharged any party to the
instrument, including accommodation makers, to the extent that
Mcllroy granted an extension without the consent of the party or
without an express reservation of rights. White & Summers,
Uniform Commercial Code, § 13-14 (2d ed. 1980).

[4] On the question of consent, Ark. Code Ann. § 4-3-
118(f) (1987) provides:

Unless otherwise specified consent to extension autho-
rizes a single extension for not longer than the original
period. A consent to extension, expressed in the instru-
ment, is binding on secondary parties and accommodation
makers.

In other words, an express provision for consent in the Mcllroy
note would be binding on the accommodation maker, Paul
Maestri, and would authorize one extension for a period not
longer than the term of the original note, unless otherwise
specified.

The note contains the following provision:
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Obligations Independent — I understand that my
obligation to pay this note is independent of the obligation
of any other person who has also agreed to pay it. You may
release any of us, release any security, waive any right you
might have against any of us, extend new credit to any of
us, renew this note, or all of the above, without aff: ecting my
obligation to pay the loan amount. [Emphasis ours.]

[S] As against Paul Maestri, the language “renew this
note” could be construed as consent, which in turn authorized a
single extension in November 1985 for a term identical to that
contained in the original note. However, we find nothing in the
provisions of the note which would rebut the language of section
4-3-118(f) and lead to the conclusion that multiple extensions
were authorized. Accordingly, Paul Maestri cannot be consid-
ered as having consented to an extension of the note in April 1986,
and under sections 4-3-606(1)(a) and 4-3-118(f) he was dis-
charged from liability on the note.

With reasoning not entirely clear, Mcllroy argues that the
language “renew this note, or all of the above” (emphasis added)
amounts to consent to multiple extensions. The case of Gentry v.
First American National Bank, 264 Ark. 796, 575 S W.2d 152
(1979), is cited as support. Mcllroy further contends that Paul
Maestri’s conduct and signature agreement to the first two
extensions operates to prevent his discharge on the note.

We find Mcllroy’s arguments as to course of conduct
unpersuasive and not supported by the facts of record. Further-
more, our decision in Gentry v. First American National Bank is
clearly distinguishable.

[6] 1In Gentry, the language of the relevant agreement was
as follows:

This guaranty is continuing, absolute and unconditional . .
. . Liability hereunder is not affected or impaired by any
surrender, compromise, settlement, release, renewal, ex-
tension, authorization, substitution, exchange, modifica-
tion or other disposition . . . . [Emphasis ours.]

It was specifically recognized in Gentry that this language meant
the guarantor’s liability was not affected by “renewals or exten-
sions.” Id. at 799. No such language is before us now. See also In




re Sanders, 75 B.R. 757 (Bkrtcy W.D. Ark. 1987) (construing
language” 1dent1cal to that contained in the Mcllroy note).

Because we conclude that Paul Maestri was discharged
under the prov1s1ons of Ark. Code Ann. §§ 4-3- 606(1)(a) and 4-3-
118(f), we find it unnecessary to con51der the remaining points
raised by the parties.

Affirmed.

GLAZE, J., concurs.




