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1. TRIAL — CHANGE OF VENUE — TO PREVAIL ON A MOTION FOR
CHANGE OF VENUE, THE DEFENDANT MUST HAVE SHOWN THAT THE
MINDS OF THE INHABITANTS OF THE COUNTY WERE SO PREJUDICED
THAT A FAIR TRIAL COULD NOT BE HAD IN THAT COUNTY. — To
prevail on a motion for change of venue, the moving party must have
shown under Ark. Code Ann. § 16-88-201 (1987), that the minds of
the inhabitants of the county in which the cause is pending were so
prejudiced against the defendant that a fair and impartial trial
could not be had in that county.

2. CRIMINAL PROCEDURE — CHANGE OF VENUE — AFFIDAVITS
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SUBMITTED BY THE APPELLANT FAILED TO SHOW PREJUDICE. —
Where the affidavits submitted by the appellant on a motion for
change of venue failed to allege prejudice was county wide and
instead stated a fair trial could not be had in the district, and where
the affiants alleged prejudice but their later testimony belied their
earlier allegations of prejudice, the affidavits failed to show
prejudice as required on a motion for change of venue.
CRIMINAL PROCEDURE — DENIAL OF A CHANGE OF VENUE — NO
ERROR IF EXAMINATION SHOWS AN IMPARTIAL JURY WAS SELECTED.
— There can be no error in the denial of a change of venue if an
examination of the jury selection shows that an impartial jury was
selected and that each juror stated he or she could give the
defendant a fair trial and follow the instructions of the court.
CRIMINAL PROCEDURE — CHANGE OF VENUE — WHERE RECORD
REFLECTED THAT A FAIR AND IMPARTIAL JURY WAS SEATED, THE
TRIAL JUDGE DID NOT ABUSE HIS DISCRETION IN DENYING APPEL-
LANT’S MOTION. — Where the trial judge found it necessary to
excuse some of the prospective jurors, but a jury of twelve was
seated, and the jurors stated that they had not formed an opinion
about the appellant’s guilt or innocence and would make their
decisions based only on the evidence heard in the trial, the appellate
court concluded that the record reflected that a fair and impartial
jury was seated and the trial judge had not abused his discretion in
denying appellant’s motion for change of venue.

CRIMINAL PROCEDURE — AGGRAVATING AND MITIGATING CIR-
CUMSTANCES — JURY’S FINDINGS WILL BE UPHELD IF THERE IS A
REASONABLE AND UNDERSTANDABLE APPLICATION OF THE FACTS TO
THE STATUTORY REQUIREMENTS. — It is a matter of judgment
whether the facts support the jury’s findings as to the issues of
aggravating and mitigating circumstances; the jury’s findings will
be upheld if there is a reasonable and understandable application of
the facts to the statutory requirements.

CRIMINAL PROCEDURE — AGGRAVATING AND MITIGATING CIR-
CUMSTANCES — JURY TO EVALUATE WITNESSES’ CREDIBILITY. —
Where the appellant and state presented conflicting expert testi-
mony concerning appellant’s mental state, one psychologist deemed
the appellant to have suffered extreme mental disturbance at the
time the crime was committed, while a psychiatrist for the state
testified that appellant may have suffered from a severe personality
disorder but was not out of touch with reality and knew the
difference between right and wrong, the jurors could reasonably
have believed that appellant was capable of appreciating the
wrongfulness of his conduct and conforming that conduct to the
requirements of the law.
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7. CRIMINAL PROCEDURE — FITNESS TO BE SENTENCED — WHERE
APPELLANT’S REQUEST FOR EVALUATION WAS SUPPORTED ONLY BY
A BARE ALLEGATION, AND THE FACTS REFLECTED THAT THE RE-
QUEST WAS A MANIPULATIVE ATTEMPT TO AVOID SENTENCING,
THERE WAS NO ERROR IN THE TRIAL COURT’S DENIAL OF APPEL-
LANT’S MOTION. — Where appellant’s last request for an evaluation
was supported by no more than a bare allegation, and the actual
facts reflected appellant’s request was a manipulative attempt to
avoid sentencing, there was no error in the trial court’s denial of
appellant’s motion to postpone the sentencing proceeding and for
evaluation of appellant’s fitness to be sentenced.

8. CONSTITUTIONAL LAW — DOUBLE COUNTING — WHERE THE JURY
PERFORMED THE NARROWING FUNCTION AT THE GUILT PHASE,
THERE WAS NO REQUIREMENT OF AN ADDITIONAL AGGRAVATED
CIRCUMSTANCE FINDING AT THE PENALTY PHASE. — The appel-
lant’s sentencing was not rendered infirm by the court’s instruction
to the jury on pecuniary gain as an aggravating circumstance, since
the jury performed the narrowing function required by the eighth
amendment at the guilt phase when it found appellant guilty of
capital murder, and no additional aggravating circumstances
finding was necessary at the penalty phase.

Appeal from Yell County Circuit Court, Dardanelle Dis-
trict; Charles H. Eddy, Judge; affirmed.

Witt Law Firm, P.C., by: Ernie Witt, for appellant.

Steve Clark, Att’y Gen., by: Jack Gillean, Asst. Att’y Gen.,
for appellee.

Tom GLAZE, Justice. Appellant was convicted of the capital
murder of his parents, Beulah and Francis O’Rourke, which
occurred in July, 1983. The trial was held in Yell County,
Dardanelle District, and the jury imposed the death sentence. On
appeal, appellant argues the trial court erred (1) in denying the
appellant’s motion for a change of venue; (2) in sentencing the
appellant; and (3) in instructing the jury of pecuniary gain as an
aggravating circumstance. Appellant also claims there was no
substantial evidence to support the jury’s finding of no mitigating
factors in the sentencing phase. Having reviewed these points of
error along with other objections as required by Rule 36.24,
A.R.Cr.P.and Ark. Sup. Ct. R. 11(f), we find no reason to reverse
and, therefore affirm the appellant’s conviction.

Concerning his venue argument, appellant moved for a
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change of venue under Ark. Code Ann. §§ 16-88-201 and -204
(1987), stating he could not receive a fair and impartial trial in
either district of the county. To support his motion, he included
the affidavits of Tommie Foster, Evelene Miller, and Connie
Tillman, who were registered and qualified electors of the
Dardanelle District of Yell County.

[1,2] Inorder toprevail onhis motion, the appellant, under
§ 16-88-201, was required to show that the minds of the
inhabitants of the county in which the cause is pending are so
prejudiced against the defendant that a fair and impartial trial
cannot be had in that county. See also Richardsonv. State, 292
Ark. 140, 728 S.W.2d 189 (1987); Berry v. State, 290 Ark. 223,
718 S.W.2d 447 (1986). The affidavits submitted by the appel-
lant failed to show such prejudice for two reasons: (1) the three
affidavits failed to allege prejudice was county-wide, and instead
stated that a fair trial could not be had in the Dardanelle district;
and (2) while the affiants in their affidavits alleged prejudice in
the Dardanelle district, their later testimony belied their earlier
allegations of prejudice. For instance, Foster testified that she did
not read the affidavit she previously had signed, and Miller and
Tillman both testified that they did not have any opinion as to the
prejudice in the community as a whole. In addition to the
deficiencies found in appellant’s proof offered in support of his
motion, the state produced several witnesses who testified that the
appellant could get a fair trial in Yell County.

The appellant also claims the seating of the jury itself
illustrated prejudice against the appellant. Appellant points out
that seventeen out of forty-nine prospective jurors (or approxi-
mately 34 percent) were excused by the court, because they had
formed some opinion of the guilt or innocence of the appellant.
However, appellant cites no cases, and we know of none, that have
held that actual bias is said to exist in the community when a
certain number of jurors are excused. While the judge found it
necessary to excuse some of the prospective jurors, a jury of
twelve was seated, and the jurors stated that they had not formed
an opinion about the appellant’s guilt or innocence and would

1 QOriginally, appellant included five affidavits, but he withdrew two of the affidavits
at the hearing on the motion because they were from the Danville District of Yell County.
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make their decisions based only on the evidence heard in the trial.

[3,4] Aswepreviously have stated, there can be no error in
the denial of a change of venue if an examination of the jury
selection shows that an impartial jury was selected and that each
juror stated he or she could give the defendant a fair trial and
follow the instructions of the court. Berry, 290 Ark. 223, 718
S.W.2d 447. We conclude that the record before us reflects that a
fair and impartial jury was seated by the trial judge, and the judge
did not abuse his discretion in denying appellant’s motion.
Richardson, 292 Ark. at 141-42, 728 S.W.2d at 191.

[S,6] Appellant next argues that the jury’s finding that no
mitigating factors existed was not supported by the evidence and
that the jury should have at least found that the crime was:
committed while he was under extreme mental or emotional
disturbance. We cannot agree. In Miller v. State, 269 Ark. 341,
605 S.W.2d 430 (1980), we held that it is a matter of judgment
whether the facts support the jury’s findings as to the issues of
aggravating and mitigating circumstances, but we will not
substitute our judgment for that of the jury that heard the
evidence if there is a reasonable and understandable application
of the facts to the statutory requirements. In applying that rule to
the facts here, we discover at trial the appellant and the state
presented conflicting expert testimony concerning appellant’s
mental state. Dr. Stevens, a clinical psychologist, opined that
appellant suffered an extreme mental disturbance at the time the
crime was committed, but the state’s psychiatrist, Dr. Kaczenski,
testified that, while appellant may have suffered from a severe
personality disorder when the crime was committed, appellant
was not out of touch with reality and knew the difference between
right and wrong. In hearing this conflicting testimony, the jurors
could, and obviously did, reasonably believe that appellant was
capable of appreciating the wrongfulness of his conduct and was
capable of conforming that conduct to the requirements of the
law. Id. at 357-58, 605 S.W.2d at 440.

Appellant further contends the trial court erred in denying
appellant’s motion to postpone the sentencing proceeding and to
order an evaluation of appellant’s fitness to be sentenced. This
contention has no merit.

Appellant, on three occasions, had been committed to the
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State Hospital for evaluation and on the first two occasions, he
was found unfit to stand trial. On the third evaluation, he had
recovered and was determined fit to proceed to trial. After having
been found guilty of murder and having received the verdict
which recommended the death penalty, the appellant requested
that the trial court make another determination as to appellant’s
fitness to proceed with sentencing, but the court refused. Appel-
lant argues that, under the mandatory language of Ark. Code
Ann. § 16-86-111 (1987), the trial court was required to postpone
sentencing and to commit the appellant for observation and
testing upon the appellant’s counsel’s request for evaluation
alleging that appellant was incapable of understanding the
proceedings. Section 16-86-111 superseded Ark. Stat. Ann. § 43-
1303 (Repl. 1977), but the terms and requirements in both
statutes are almost identical. In sum, both provisions provide that
a hearing shall be held in the manner provided by law in any case
in which the insanity of the defendant is alleged as a ground for
postponing or not carrying out the execution of any sentence
imposed as a part of the defendant’s conviction.

We construed § 43-1303 in our earlier holding of Murphyv.
State, 248 Ark. 794,454 S.W.2d 302 (1970), and held that when
insanity is claimed as a ground for postponement of sentence, the
trial court is empowered to exercise its discretion. In Murphy, we
were unable to say the trial court abused its discretion in denying
the defendant’s oral motion that the proceedings be postponed
until a further mental examination could be conducted. Upon our
review of the record, we believe the same holding is required here.
In making his oral motion, counsel for appellant simply claimed
that appellant was unfit to be sentenced and failed to recite any
facts or circumstances to support his claim. The state previously
had presented evidence that refuted appellant’s insanity defense,
and, in fact, Dr. Kaczenski testified that appellant was capable of
assisting his attorney, but chose not to do so. Kaczenski explained
that appellant was trying to manipulate the system by refusing to
consult with counsel; he related that the appellant told him, “I
could help my attorney, but I've decided I'm not going to say a
word. I’'m just not.”

[7]1 Based on the record before us, we cannot agree with
appellant’s contention that the trial court was mandated to
commit appellant for a fourth evaluation. To the contrary, the




ARK.] O’ROURKE v. STATE 63
Cite as 295 Ark. 57 (1988)

trial judge was very much aware of appellant’s insanity defense
during the three-year period this matter was pending against the
appellant, and the judge properly had the appellant evaluated
each time the facts warranted it. Appellant’s last request for an
evaluation was supported by nothing more than a bare allegation;
on the other hand, the actual facts reflect appellant’s request was
nothing more than a manipulative attempt to avoid the sentenc-
ing. We believe the trial court was correct in denying appellant’s
motion.

Finally, the appellant, relying on Collins v. Lockhart, 754
F.2d 258 (8th Cir.), cert. denied, 106 S. Ct. 546 (1985), asserts he
was denied due process. He argues his death sentence is invalid
because the trial court instructed the jury on pecuniary gain as an
aggravating circumstance and this aggravating circumstance, in
violation of the eighth amendment, improperly duplicated an
element of the robbery/murder offense with which he was
convicted. This double-counting issue in capital murder cases was
resolved by the Supreme Court’s recent decision in Lowenfield v.
Phelps, __US. _ 108 S. Ct. 546 (1988). There, Lowenfield
was sentenced to death by the Louisiana state courts, and he
contended his sentence violated the eighth amendment because
the single aggravating circumstance found by the jury, and
upheld by the Louisiana Supreme Court, merely duplicated an
element of the underlying offense of first-degree murder of which
he was convicted at the guilt stage. In sum, the jury convicted
Lowenfield under Louisiana’s first-degree-murder statute, find-
ing he had the specific intent to kill or to inflict great bodily harm
upon more than one person. This element found in convicting
Lowenfield of first-degree murder was the same as the one the
jury found as the sole aggravating circumstance, which under
Louisiana law, allowed the jury to impose the death sentence.

The Supreme Court in Lowenfield stated that, to pass
constitutional muster, a capital-sentencing scheme must genu-
inely narrow the class of persons eligible for the death penalty and
must reasonably justify the imposition of a more severe sentence
on the defendant compared to others found guilty of murder. The
Supreme Court, in upholding Louisiana’s sentencing scheme,
explained the constitutionally-required-narrowing procedure as
follows:
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It seems clear to us from this discussion that the
narrowing function required for a regime of capital pun-
ishment may be provided in either of these two ways: The
legislature may itself narrow the definition of capital
offenses, as Texas and Louisiana have done, so that the
jury finding of guilt responds to this concern, or the
legislature may more broadly define capital offenses and
provide for narrowing by jury findings of aggravating
circumstances at the penalty phase. See also Zant, supra,
at 876, n. 13, discussing Jurek and concluding, “in Texas,
aggravating and mitigating circumstances were not con-
sidered at the same stage of the criminal prosecution.”

Here, the “narrowing function” was performed by
the jury at the guilt phase when it found defendant guilty
of three counts of murder under the provision that “the
offender has a specific intent to kill or to inflict great
bodily harm upon more than one person.” The fact that
the sentencing jury is also required to find the existence of
an aggravating circumstance in addition is no part of the
constitutionally-required narrowing process, and so the
fact that the aggravating circumstance duplicated one of
the elements of the crime does not make this sentence
constitutionally infirm. (Emphasis added.)

Lowenfield, ___ U.S. at __, 108 S.Ct. at 555.

[8] As was the case with Louisiana’s death-penalty law
which was considered in Lowenfield, the duplicative nature of
Arkansas’s statutory aggravating circumstance did not render
the appellant’s sentencing infirm since the constitutionally-
mandated-narrowing function was performed at the guilt phase.
The Constitution does not require an additional aggravating
circumstance finding at the penalty phase.

Because we find no reversible error, we affirm.




