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Nevertheless, appellant presented no witnesses to rebut the 
appellee's value evidence or to otherwise establish the worth of 
the services Mrs. Ragar performed in this cause. 

[3] Based upon the extensive testimony given by the appel-
lee's numerous witnesses, the trial judge made the finding that 
Christine Ragar's services were substantial and valuable but 
awarded her $20,000, which is less than $30.00 per hour and 
$15,000 less than what she requested. Although we may have 
been inclined to award an amount even less than the $20,000 fixed 
by the trial court, we are unable to say the court's findings were 
clearly against a preponderance of the evidence. Therefore, we 
affirm. 
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1. CRIMINAL PROCEDURE — WITHDRAWAL OF GUILTY PLEA. — The 
trial court shall allow a defendant to withdraw his plea of guilty 
upon a timely motion and proof to the satisfaction of the court that 
withdrawal is necessary to correct a manifest injustice; such a 
motion must be made prior to sentencing. [Ark. R. Crim. P. 26.1.] 

2. APPEAL & ERROR — APPELLANT MUST BRING UP RECORD SUFFI-
CIENT TO SHOW TRIAL COURT WAS WRONG. — An appellant must 
bring up a record sufficient to show that the trial court was wrong. 

3. CRIMINAL PROCEDURE — POST-CONVICTION RELIEF — SCOPE OF 
REMEDY. — The "Scope of the Remedy" for proceedings under 
Ark. R. Crim. P. 37 is confined to a prisoner, in custody under 
sentence of a circuit court. 

4. ATTORNEY & CLIENT — JOINT REPRESENTATION OF CODEFEND-
ANTS IS NOT A PER SE VIOLATION OF CONSTITUTIONAL GUARANTEES. 
— Requiring or permitting a single attorney to represent codefend-
ants, often referred to as joint representation, is not a per se 
violation of constitutional guarantees of effective assistance of
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counsel. 
5. CRIMINAL PROCEDURE — POST-CONVICTION RELIEF — JOINT 

REPRESENTATION — WHEN PREJUDICE PRESUMED. — The appel-
late court presumes prejudice from joint representation only if the 
defendant demonstrates that counsel actively represented conflict-
ing interests and that an actual conflict of interest adversely 
affected his lawyer's representation. 

6. CRIMINAL PROCEDURE —POST-CONVICTION RELIEF — ALLEGA-. 
TION WITHOUT SUBSTANTIATION DO NOT JUSTIFY RELIEF. — Alle-
gation of ineffective assistance of counsel without substantiation do 
not justify post-conviction relief. 

Appeal from Sharp Circuit Court; Harold S. Erwin, Judge; 
affirmed. 

G. Keith Watkins, for appellant. 

Steve Clark, Att'y Gen., by: Olan W. Reeves, Asst. Att'y 
Gen., for appellee. 

TOM GLAZE, Justice. This is a criminal case in which the 
appellants entered respective guilty pleas to charges of theft by 
receiving and criminal mischief and each was sentenced to two 
years imprisonment. They seek reversal, claiming the trial court 
erred in denying or rejecting (1) their motion to withdraw their 
pleas, (2) their contention they received ineffective assistance of 
counsel, and (3) their alternative request for relief pursuant to 
Rule 37 of the Arkansas Rules of Criminal Procedure. We affirm. 

[11 9 2] Regarding the appellants' first point, Rule 26.1 of the 
Arkansas Rules of Criminal Procedure provides that the trial 
court shall allow a defendant to withdraw his plea of guilty upon a 
timely motion and proof to the satisfaction of the court that 
withdrawal is necessary to correct a manifest injustice. As to the 
timeliness of such a Rule 26.1 motion, we have held that it must be 
made prior to sentencing. Rawls v. State, 264 Ark. 954, 581 
S.W.2d 311 (1979); Shipman v. State, 261 Ark. 559,550 S.W.2d 
454 (1977). In the instant case, we find nothing in the record to 
support the appellants' claim that they made an oral motion to 
withdraw their pleas prior to sentencing. Instead, the record 
reflects only a written motion requesting such relief, and it was 
filed about one month after their conviction judgments were
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filed.' The rule is well settled that an appellant must bring up a 
record sufficient to show that the trial court was wrong. King v. 
Younts, Chief of Police, 278 Ark. 91, 643 S.W.2d 542 (1982). 
Because the record before us fails to show the appellants filed a 
timely motion to withdraw their pleas, we uphold the trial court's 
ruling denying what appears to be their belated request for 
withdrawal of their pleas. 

[3] Appellants, citing Rules 26.1(c)(i) and 37.1 of the 
Arkansas Rules of Criminal Procedure, next argue they were 
denied effective assistance of counsel because they were repre-
sented by the same attorney. Our first concern with the appel-
lants' argument is, as we have already held, that the appellants 
failed to file a timely motion in order to obtain relief under Rule 
26.1. Also, concerning their Rule 37 request for relief, this court 
clearly has pointed out that the "Scope of the Remedy" for 
proceedings under Rule 37 is confined to a prisoner, in custody 
under sentence of a circuit court. Burkhart v. State, 271 Ark. 
859, 611 S.W.2d 500 (1981). Here, the appellants were out of 
custody on their original bonds when they filed their motion for 
relief under Rule 37. Even so, assuming the appellants were 
entitled to seek relief under Rules 26.1 and 37.1, their claim of 
ineffective counsel must still be denied. 

[4, 5] In the recent case of Burger v. Kemp, _ U.S. _, 
107 S.Ct. 3114, _ L.Ed.2d _ (1987), the Supreme Court 
recounted the rule that requiring or permitting a single attorney 
to represent codefendants, often referred to as joint representa-
tion, is not a per se violation of constitutional guarantees of 
effective assistance of counsel. The Court said further that it had 
never held that the possibility of prejudice that "inheres in almost 
every instance of multiple representation" justifies the adoption 
of an inflexible rule that would presume prejudice in all such 
cases. Id. at 3120. "Instead," the court explained, "we presume 
prejudice only if the defendant demonstrates that counsel ac-
tively represented conflicting interests and that an actual conflict 
of interest adversely affected his lawyer's performance." Id. 

' Appellants' written motion did refer to an earlier oral motion, but, other than this 
bare allegation, nothing appears in the record to reflect the oral motion was made or ruled 
upon.



161 When we review the record before us in view of the 
settled law concerning joint representation as set out in Burger, 
we find nothing that suggests a conflict of interest among the 
three appellants, nor have appellants alleged any actual or 
potential conflicts which could be considered prejudicial. Clearly, 
allegations of ineffective assistance of counsel without substanti-
ation do not justify post-conviction relief. Gilbert v. State, 282 
Ark. 504, 669 S.W.2d 454 (1984). 

For the reasons given above, we conclude that the appellants 
have failed to show reversible error. Therefore, we affirm.


