
464	 [294 

David HORN v. STATE of Arkansas

CR 88-6	 743 S.W.2d 814 

Supreme Court of Arkansas
Opinion delivered February 8, 1988 

CRIMINAL PROCEDURE - SPEEDY TRIAL - UNDER ARK. R. CRIM. 
P. 30.1 THE APPELLATE COURT DISMISSED WITHOUT ADDRESSING 
APPELLANT'S OTHER POINTS FOR REVERSAL. - Where the appellate 
court found that the appellant's motion for dismissal based upon 
denial of the right to a speedy trial should have been granted, under 
Ark. R. Crim. P. 30.1 the cause was reversed and dismissed without 
addressing the appellant's other points for reversal. 

2. CRIMINAL PROCEDURE - SPEEDY TRIAL - THE STATE HAD THE 
BURDEN OF SHOWING JUSTIFIABLE DELAY ONCE THE SPEEDY TRIAL 
PERIOD HAD EXPIRED. - Once the appellant had shown that the 
trial was to be held after the speedy trial period had expired, the 
state had the burden of showing any delay was legally justified. 

3. CRIMINAL PROCEDURE - SPEEDY TRIAL - WHILE DEFENDANTS 
MUST BE BROUGHT TO TRIAL WITHIN A SPECIFIED TIME OR THE 
CHARGE WILL BE DISMISSED WITH AN ABSOLUTE BAR TO PROSECU-
TION, THE DEFENDANT HAS A RESPONSIBILITY TO BE AVAILABLE FOR 
TRIAL. - Although pursuant to an accused's constitutional right to 
a speedy trial a defendant must be brought to trial within a specified 
time or the charge will be dismissed with an absolute bar to 
prosecution, a defendant has the responsibility to be available for 
trial, and time delays such as result from his resisting appearance 
for trial will be excluded. 

4. CRIMINAL PROCEDURE - SPEEDY TRIAL - WHERE APPELLANT 
WAS ARRESTED IN ANOTHER STATE, WHICH WAS THE STATE OF HIS 
RESIDENCE, THE EIGHTEEN MONTH TIME LIMIT FOR TRIAL COM-
MENCED RUNNING AT LEAST AS OF THE DATE THIS STATE RECEIVED 
NOTICE OF HIS WAIVER OF EXTRADITION. - Where the appellant 
was arrested in California, which was the place of his residence, 
neither his presence in California nor actions undertaken by him 
after his arrest and waiver of extradition were considered as delays 
chargeable to the appellant, and the eighteen month time limit for 
trial commenced running at least as of the date the state received 
notice of his waiver of extradition; the accused was not to be charged 
with the time required for transport merely on the premise that the 
accused is not available for trial where he had waived extradition 
and the state had received notice that custody could be transferred 
immediately.
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Appeal from Sebastian Circuit Court; Don Langston, Judge; 
reversed and dismissed. 

James R. Marschewski, by: R. Paul Hughes III, for 
appellant. 

Steve Clark, Att'y Gen., by: Clint Miller, Asst. Att'y Gen., 
for appellee. 

JACK HOLT, JR., Chief Justice. [1] Appellant David 
Horn was found guilty of nonsupport and was sentenced to sixty 
days in jail and fined $500.00. He argues that the trial court erred 
in not granting his motions to dismiss based upon denial of the 
right to a speedy trial and lack of jurisdiction. Because we find 
that the speedy trial motion should have been granted, we do not 
address Horn's other point and reverse and dismiss. Ark. R. Crim. 
P. 30.1. 

Horn was arrested in California on the Arkansas nonsupport 
charges sometime in late April 1985 or early May 1985. On May 
24, 1985, Horn signed a waiver of extradition. Arkansas authori-
ties were notified of the waiver on May 29, 1985, and were 
informed that this state could take custody. Horn was brought to 
Arkansas by prisoner transport service on June 19, 1985. On 
December 5, 1986, over eighteen months from either the date of 
Horn's arrest in California or the notice that extradition had been 
waived, Horn filed his motion to dismiss for lack of a speedy trial 
pursuant to Rule 28.1(c) of the Arkansas Rules of Criminal 
Procedure. That motion was denied on the day of Horn's trial, 
December 9, 1986. 

Subsection (c) of Rule 28.1 provides: 

Any defendant charged with an offense in circuit 
court and held to bail, or otherwise lawfully set at liberty, 
including release from incarceration pursuant to subsec-
tion (a) hereof, shall be entitled to have the charge 
dismissed with an absolute bar to prosecution if not 
brought to trial within eighteen (18) months from the time 
provided in rule 28.2, including only such periods of 
necessary delay as are authorized in Rule 28.3. 

In the case before us, the time for trial arguably commenced 
running from the date of arrest in California as Horn was
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"continuously held in custody or on bail or lawfully at liberty" as 
to the underlying charge prior to filing of the original information 
in July 1985 or filing of the amended information in December 
1986. Ark. R. Crim. P. 28.2(a). 

However, Horn does not argue that the time ran from the 
date of arrest; rather, he candidly suggeses that the operative date 
is May 29, 1985, as the State did not receive notice of waiver of 
extradition until that time. If the time is computed from that date, 
absent any excludable periods, the eighteen month time limit 
expired on or about November 29, 1986, and Horn's motion 
should have been granted. The State contends that the time did 
not begin to run until Horn was actually returned to this state on 
June 19, 1985, thus charging the transport time to Horn. We 
disagree. 

[2] Generally, once it has been shown that trial is to be held 
after the speedy trial period expired, the state has the burden of 
showing any delay was legally justified. Harwood v. Lofton, 288 
Ark. 173, 702 S.W.2d 805 (1986); Walker v. State, 288 Ark. 52, 
701 S.W.2d 372 (1986); Williams v. State, 275 Ark. 8, 627 
S.W.2d 4 (1982). 

In support of the trial court's ruling that the speedy trial 
period had not yet expired and that the June 19 date was 
controlling, the State calls our attention to Ark. R. Crim. P. 
28.3(e) and argues that during transport and until June 19, 
Horn's presence for trial could not be obtained, and he was 
therefore "unavailable." Rule 28.3 sets forth certain periods 
which are excluded in computing the time for trial. Subsection (e) 
excludes "the period of delay resulting from the absence or 
unavailability of the defendant" and further provides: 

A defendant shall be considered absent whenever his 
whereabouts are unknown. A defendant shall also be 
considered unavailable whenever his whereabouts are 
known but his presence for the trial cannot be obtained or 
he resists being returned to the state for trial. [Emphasis 
ours.] 

We find the State's position untenable and its reliance upon 
Rule 28.3(e) misplaced. If we were to accept the proposition set 
forth by the State, which is that the accused should be charged
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with the time required for transport from state of arrest to the 
prosecuting state, merely on the premise that the accused is not 
"available" for trial notwithstanding his waiver of extradition 
and notice that custody could be transferred immediately, our 
speedy trial rules would become meaningless. 

[3] Our constitution provides that an accused shall enjoy 
the right to a speedy trial. Ark. Const. art. 2, § 10. In pursuit of 
that right, we have adopted rules to protect defendants, as well as 
the public. In so doing, we have provided that defendants shall be 
brought to trial within a specified time or the charge will be 
dismissed with an absolute bar to prosecution. Ark. R. Crim. P. 
30.1(a). On the other hand, we have placed responsibility on the 
defendant to be available for trial, excluding such time delays as 
result from his resisting appearance for trial. Ark. R. Crim. P. 
28.3; Allen v. State, 294 Ark. 209, 742 S.W.2d 886 (1988). 

Horn's arrest and incarceration in California were based 
entirely upon the Arkansas charges of nonsupport. Apparently, 
California was also Horn's place of residence. As such, neither 
Horn's presence in California nor any action undertaken by Horn 
after his arrest and waiver of extradition can justifiably be 
considered as delays chargeable to Horn. In effect, what the State 
proposes would in future cases leave the State free to assert any 
number of grounds (manpower limitations, distances between 
states, mode of transport, or transportation breakdowns) relevant 
to the time prior to arrival of the accused in this jurisdiction by 
which the State could escape the limitations set forth in our 
speedy trial rules. In some cases, the accused might remain 
incarcerated in another jurisdiction for weeks or months awaiting 
transport.

[4] The time for trial commenced running at least as of 
May 29, 1985. At the time of Horn's motion to dismiss on 
December 5, 1986, the eighteen month time limit had expired, 
and the burden was then upon the State to show that the delay was 
legally justified. Novak v. State, 294 Ark. 120, 741 S.W.2d 243 
(1987); Harwood, supra. The State did not meet its burden in 
that regard, and the motion should have been granted. 

Reversed and dismissed.


