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CORPORATIONS — FOREIGN CORPORATIONS — WINGO ACT. —
The Wingo Act, Ark. Stat. Ann. § 64-1202 (Repl. 1980), provides
in part that a foreign corporation which fails to register to do
business in Arkansas cannot enforce a contract made in this state.
APPEAL & ERROR — FINDINGS OF FACT BY TRIAL COURT — NOT
REVERSED UNLESS CLEARLY WRONG. — Findings of fact by the trial
court will not be reversed unless they are clearly wrong. [ARCP
52.] :

CORPORATIONS — FOREIGN CORPORATIONS — CONTRACT BY
FOREIGN CORPORATION ACCEPTED IN ANOTHER STATE — WINGO
ACT INAPPLICABLE. — Although the appellee foreign corporation
had failed to register in Arkansas and was doing business in
Arkansas, nevertheless, where the contract with appellee provided
that it had to be accepted in Ohio, the trial court’s finding that it was
an Ohio contract was not clearly wrong, and the Wingo Act cannot
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bar the appellee’s claim.

4. TORTS— CONVERSION — INCUMBENT UPON APPELLANT TO PROVE
THAT HE HAD THE RIGHT TO ACT ON BEHALF OF HIS FATHER’S ESTATE
IN SELLING THE PROPERTY IN QUESTION. — Where appellant could
not show that he had been duly appointed and qualified as the
personal representative of his father’s estate, he failed to prove that
he had the same rights as his father would have had to sell the
property in question.

5. APPEAL & ERROR — EVIDENCE VIEWED IN LIGHT MOST FAVORABLE
TO APPELLEE. — On appeal, all evidence is viewed in a light most
favorable to the appellee.

6. APPEAL & ERROR — PREJUDICIAL ERROR REQUIRED TO OBTAIN
REVERSAL. — The appellant must demonstrate prejudicial error
was committed to obtain a reversal of a judgment.

Appeal from Washington Circuit Court, Second Division;
Paul Jameson, Judge; affirmed.

F. H. Martin, for appellant.
Kincaid, Horne & Trumbo, by: Bass Trumbo, for appellee.

DARRELL HICKMAN, Justice. This case was referred to us by
the court of appeals because it involves the tort of conversion. The
trial judge, sitting as a jury, decided that the appellant, Carlon
Bassett, sold some restaurant equipment which he had no right to
do. His father, Johnny Bassett, had guaranteed payment for the
equipment, which was repossessed by Mcllroy Bank and Trust
Company and given to him as guarantor. His father died, and the
appellant disposed of the property. The judge found that the
appellant did not have title to the goods and did not demonstrate
he had any right to sell the property; he was not administrator or
executor of his father’s estate; he could not prove he had authority
to act for a trust which he claimed authorized him to sell the
equipment; and he could not produce a valid assignment of the
bank’s interest in the property. The appellee, a foreign corpora-
tion, which sold the equipment originally to Sam Harrison, d/b/a
End of the Rainbow, a restaurant, took a security interest in the
equipment but did not perfect it by properly filing a financing
statement. However, the court held that the appellee had met the
burden of proof regarding conversion against the son, Carlon
Bassett, who could not demonstrate a legal right to the property.
A judgment of $5,500 was entered against the appellant, and we
affirm.
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[1] On appeal two issues are raised. First, it is argued that
the trial court wrongfully failed to apply one section of the Wingo
Act, Ark. Stat. Ann. § 64-1202 (Repl. 1980), which provides in
part that a foreign corporation which fails to register to do
business in Arkansas cannot enforce a contract made in this state.

It is undisputed that the appellee was a foreign corporation,
had failed to register in Arkansas, and was doing business in
Arkansas. But the contract provided that it had to be accepted in
Ohio. The trial court held the contract to be an Ohio contract,
relying on the case of Hough v. Continental Leasing Corp., 275
Ark. 340, 630 S.W.2d 19 (1982), where we said:

. . . Thetrial court was correct in finding that the contract
was made in Mississippi, where the final acceptance
occurred. . .

. . Theruleisstated in Leflar’s American Conflicts Law
(1969), § 144 at page 353:

“The authorities are reasonably clear that, in this
event, the contract is made at the time and place
‘where the last act necessary to the completion of the
contract was done—that is, where the contract first
creates a legal obligation.””

[2,3] The appellant argues that the final act was not
acceptance in Ohio but was a payment to be made by the buyer
when the merchandise was delivered in Arkansas to him, a
condition precedent to formation of the contract, according to the
appellant. The trial court made a finding, and we cannot reverse it
unless it is clearly wrong. ARCP 52. In this case we cannot say it
was clearly wrong in finding this contract to be an Ohio contract,
so the Wingo Act cannot bar the appellee’s claim.

The second argument is essentially that provisions of the
Uniform Commercial Code dictate that the appellee cannot
prevail. Specifically, the appellant cites Ark. Stat. Ann. § 85-9-
302 (2) (Supp. 1985) and comment 5 to Ark. Stat. Ann. § 85-3-
415 (Add. 1961), which deal with assignment and subrogation.
The argument is that the bank which held a valid security interest
in the property, and properly repossessed it, assigned its rights to
the appellant’s father, who was a guarantor on the note to the
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bank, or the appellant’s father was, at least, subrogated to the
bank’s rights. Therefore, the sale was proper because these rights
were superior to the unsecured rights of the appellee.

[4] - This argument must fail because the appellant did not
prove he had these rights—he was the son, not the father. The
trial court made these remarks and these findings:

... Mr. Bassett claims he was entitled as a family
member to sell, because Johnny Bassett was a Guarantor
of the obligation of Rainbow Enterprises, Incorporated, to
Mcliroy Bank and Trust, and that the security agreement
in favor of Mcllroy Bank and Trust was filed on December
9, 1982, prior to the filing by the Plaintiff [Hobart].
Assuming that all this is true, . . . he did not act as a
personal representative of the estate of Johnny Bassett; he
hadn’t been appointed. Reference is made to the Johnny
Bassett Trust, and it is argued that Mr. Carlon Bassett was
authorized to act on behalf of the Trust. The testimony of
the Trust was that it was created by written instrument,
and as the Trust was not produced, evidence was excluded
by the Court as to the nature and provisions of the Trust.
The written instrument would be the best evidence on the
question, and would also be the best evidence on any right
of Mr. Bassett to act as a Trust representative. To put it
plainly, Mr. Bassett was in the position of a family member
acting summarily, but unofficially, be it in good faith. It is
also in evidence that the money obtained from the sale of
this equipment, part of which the plaintiff had a security
interest in, was used to pay the obligation of the late Mr.
Bassett in Texas. It is suggested that some of this eventu-
ally came back to Mcllroy Bank, but, once again, Mcllroy
Bank is not a party to this lawsuit. To urge that Mcllroy
Bank had rights under its security agreement that were
superior to those of the plaintiff, but Mcllroy Bank is not a
party, and it cannot informally transfer its rights to Carlon
Bassett . . . Now, the plaintiff did neglect to file its
security agreement until Mcllroy had filed its security
agreement, but Mcllroy is not a party of interest in this
case, and Bassett cannot claim under the matter of the
Mcllroy security agreement. It has been argued by learned
counsel that, oh, Johnny Bassett was a guarantor, and he




stood in the shoes of the Mcllroy Bank. Maybe so. But,
Johnny Bassett’s position and mantle cannot descend
automatically on Mr. Carlon Bassett unless Carlon Bas-
sett had been duly appointed and qualified as the personal
representative of the estate of Johnny Bassett, deceased

[5,6] On appeal all evidence is viewed in a light most
favorable to the appellee. Looper v. Madison Guaranty Savings
& Loan Ass’n., 292 Ark. 225, 729 S.W.2d 156 (1987). The
appellant must demonstrate prejudicial error was committed to
obtain a reversal of a judgment. McNairv. Ozark Gas Transmis-
sion System, 292 Ark. 235, 729 S.W.2d 165 (1987). This case
was tried to the judge who made findings which we cannot say
were clearly wrong. ARCP 52. The appellee made a prima facie
case, and the appellant was unable to demonstrate he had any
right to the property. The appellant has been unable to demon-
strate the trial judge was clearly wrong in his findings. Therefore,
the judgment is affirmed.

Affirmed.

NEWBERN, J., not participating.




