ARK.] Warren & Ovacurra VarLey Ramway 1037
y  Compaxy v. EpErINGTON.
WarreN, & Ouvuacmrrta VarLey Ratmway CoMpaxy .
’ EperiNGTON.

Opinion delivered June 16, 1930.

1. MASTER AND SERVANT—DEFECTIVE TOOL.—In an action by a serv-
ant to recover for personal injuries sustained by using a defec-
tive cold cutter furnished by his foreman, evidence held to sus-
tain a finding that the instrument was defective.

2. MASTER AND SERVANT—ASSUMED RISK.—Where plaintiff was in-
jured by a sliver from a defective cold cutter selected by defend-
ant’s foreman, causing blood poisoning and resulting in the
amputation of his arm, it was a question for the jury whether
he assumed the risk.

3. MASTER AND SERVANT—ACCIDENTAL INJURY..—Where a servant
was injured by a sliver from a cold cutter, and there was evidence
that the tool was highly tempered, so that it may have been
reasonable to anticipate that it would break or sliver on receiving
a heavy blow, held that it was a question for the jury whether
the injury was accidental or due to the master’s negligence. -

4. MASTER AND SERVANT—DUTY TO FURNISH SAFE TOOLS.—An instruc-
tion to the effect that it is the duty of the master to use reason-
able care to furnish safe tools to his servant, and that if the
master furnished a defective tool whose condition was discover-
able by the servant in the exercise of reasonable care, the master
would be liable, held to be correct.

5. TRIAL—INSTRUCTIONS—CONSTRUCTION AS A WHOLE.—Unless an in-
struction is in conflict with other instructions, the mere fact that
it is incomplete will not render it prejudicial if from an inspection
of it and a comparison with other instructions given the meaning
“of the court is clear. '

Appeal from Bradley Circuit Court; P. Henry,
Judge ; affirmed.

Fred L. Purcell and Wynne & Miller, for appellant.

Wilson & Martin, for appellee.

Burier, J. Appeal from a judgment awarding dam-
ages to the appellee for personal injuries sustained.

. The appellee was in the employ of the Warren &
Ouachita Valley Railway Company, appellant, as a motor-
man on its motor passénger car cperating between War-
ren and Tinsman, the shops being located in Warren.
Appellee was first employed by the appellant about 1920
and worked as a helper of the master mechanic in the
shops of the appellant for a time, after which he began
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operating the motor car, first operating it at intervals
until, more than a year preceding the oceurrence out of
which this litigation arises, he was the regular employee
operating said motor car. On the 20th day of December,
1926, the appellee suffered an injury to his thumb. In
some six or nine days thereafter blood poison developed
which necessitated the amputation of his arm mnear the
shoulder. '

The testimony relative to the oceurrence of the in-
Jury and the attendant circumstances is in direct con-
flict. That on the part of the appellee is to the effect
that in the forenoon of the 20th day of December, 1926,
and after the appellee’s first round trip on that day, he
discovered that an instrument called a valve lifter which
was necessary for the proper operation of the engine
could not be found. He requested another from the mas-
ter mechanie, foreman of the shops and the superior of
the appellee, who had employed him and under whose
direction he worked.- The appellee was informed by the
master mechanic that he did not have another valve lifter,
and directed him and a negro helper to make one. The
lifter was a V-shaped instrument with a handle, and the
foreman picked up from a point in the shop a piece of
automobile spring and handed it, with a tool called a cold
cutter, to the appellee, directing him where to place the
cutter, how to place and hold it and the piece of spring,
and, at the same time, directing the helper to strike the
cutter with a sledge hammer. The cutter was made of
steel, tempered so that it would cut cold iron. It was an
instrument measuring about four or five inches one way
and one and a half inches the other, through which was
an eye for a handle about two feet long. The instrument
and the handle presented in size and appearance an
Indian tomahawk, having a cutting edge with a head on
the other end on which blows might be given in forcing
the cutting edge into the iron. The negro helper, in
obedience to the orders of the foreman, struck the catter
one or more blows which were not sufficient to cause the
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cutter to bite into the iron spring. The foreman directed
him to stxike harder, and thereupon, while appellee was
holding the cutter by the handle and on the automobile
spring, he struck the base of the head of the cutter a very
heavy blow, breaking a sliver from one corner of the
head of the cutter which passed with violence through
the thumb of the appellee and on beyond, striking and
sticking into the wall. At that time the foreman had
gone. The appellee went immediately to the appellant’s
physician where first-aid treatment was given and the
thumb bound up. The injury gave appellee no great in-
convenience and he continued to operate the motor car,
keeping his thumb protected all the while until December
29, following. On the morning of the 29th of December,
he told the foreman that his thumb was giving him pain,
and that he would have to see the doctor. The foreman
informed him that, after he had made his second run, he
could then go and see the doctor. Appellee worked about
two hours longer in the shops and then told the foreman
that he felt unable to take the car ont. He was told there.
was no one else to do this, so he operated the car on the
second round, and after he reached Tinsman he hecame
violently ill. A local physician treated him at Tinsman,
and he was returned to Warren and treated for a couple
of days at his home, and then taken to a local haspital
where he stayed for perhaps forty days. During all of
that time he suffered great pain, the cause of which was
blood poisen. Appellee’s thumh was first removed, then
his arm, and finally it became necessary to make another
amputation close up to the shoulder. A short time after
the injury the appellee examined the cold cutter and dis-
covered that where the sliver was broken off the steel
showed a mark which witnesses call a water crack and
which, witnesses say, was due to improper handling dur-
ing the process of tempering, causing the crack to form.
There was testimony to the effect that the degree of tem-
per or hardness could be known from the color—that
where the color was light gray the steel was tempered -
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too much, rendering it hard and brittle, and that the ap-

pearance and color of the cutter indicated thig condition.

Apgpellee testified that at the time the cutter was handed

to him the foreman stated that he had tempered the cut-

ter and that it was all right.

It is undisputed that the disease and the condition
resulting from the operations have rendered, and will
render, the appellee unable to perform manual labor, and
that he is now suffering and will continue to suffer pain.
There was testimony to the effect that the injured thumb
was carefully tended and protected and the wound was
the direct and proximate cause of the infection.

Regarding the circumstances connected with the at-
tempted making of the valve lifter, as already staled, the
evidence is in conflict. The foreman testified that he was
not present and did not direct the appellee to make the
valve lifter, did not hand him the cold cutter and did not
select for him the piece of automobile spring out of which
it was to be made. The negro helper testified that the
foreman was not present, and that appellee himself called
him to assist in the making of the instrument. On this
state of the testimony, it was the theory of the appellee
that his injury was occasioned by the negligent conduct
of the foreman in directing him to work with a tool which
was unsafe because of its improper tempering and, fur-
ther, by the heavy blow struck by the helper at the direc-
tion of the foreman. On the other hand, it was the theory
of the appellant that the appellee, without the knowledge
of the foreman, selected the cold cutter and the niece of
automobile spring and chose his own method for the per-
formance of the work, and that whatever was done by the
helper was at the request and direction of the appellee,
himself, for all of which the appellant was not liable.
Moreover, that the blood poisoning was the result of ap-
pellee’s negligence in not obeying the directions of the

physician and not properly protecting the injured thumb.
We think the respective contentions are supported by
" sufficient substantial evidence to warrant their submis-



WVarRrRENY & OvacHITA VALLEY RatLway 1041
_ CoMPANY ». EEDERINGTON.

sion to the jury, and that the amount of damages awarded
is not excessive. It follows that the contention of the
appellant that a verdict should have been directed in its
favor in the court below cannot be sustained. It is in-
sisted that there is no evidence that the cold cutter was
defective, or, if so, that its condition was known to, or
could have been discovered by, the appellant in the exer-
cise of ordinary care. In this the testimony on the part
of the appellee is ignored. As we have seen, the appellee
testified that the master himsélf selected and gave him the
cold cutter, and that there was no other that he knew of in
the shops. There was evidence that the color of the cold
cutter indicated its having been too highly tempered,
and that the water erack could have been discovered by
an inspection of the instrument. Moreover, there was
evidence that the foreman had tempered the cutter him-
self, and that the streak or water crack was caused by tak-
ing the cutter out of the water too quickly while temper-
ing it. From what we have said it is apparent that the
appellant is in error when it states that the defect was
assumed simply because the tool slivered, and, if said de-
feet did exist, it was known, or could have been discovered
by reasonable inspection.

ARK.]

It is next insisted that, because the cutter used was
a simple instrument, no duty of inspection rested upon
the appellant, and in support of this position is cited the
case of Arnold v. Domiphan Lbr. Co., 130 Ark. 487.
In that case a demurrer to the complaint was sus-
tained, the court sayving: ‘‘Few tools could be simpler
in their construction and use than the hatchet, and the
defect which occasioned the injury was developed by its
use by the servant himself.”” That case is distinguished
from the case at bar in this: the defect of the hatchet in
the Arnold case was developed by its use by the servant
himself, while in the instant case the defect in the cold
cutter was occasioned by its being improperly tempered,
so that a crack was formed, and it was rendered too brit-
tle, and this, not the act of the appellee, but of the fore-
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man who selected and gave the tool to the appellee with
directions to use it. In Adrnold v. Domiphan Lbr. Co.,
supra, we said: ‘‘This doctrine (‘simple tool’), as such,
has never had recognition by this court; yet the principles
upon which that doctrine is based have been recognized
in a number of decisions of this court. That is, the sim-
plicity of a tool, and the skill or lack of it required in its
use, have been treated as questions to be considered in
determining the degree of care to be used by the master
in the selection of such tools for the purposes of his ser-
vant, and of the directions and instruction which should
be given the servant in-its use.”’ In the case at bar, ac-
cepting the testimony of the appellee, he had no choice
in the selection of the tool nor in its preparation for use.
The selection of the tool was made by the foreman, and
the defect in said tool caused by the manner in which it
had been tempered, which defect might have been dis-
covered by casual observation. '

It is also insisted that the injury and its resulting
consequences were due to an ‘‘adventitious or fortuitous
circumstance.”” There are few occurrences which are
wholly accidental in their nature. We cannot say as a
matter of law that the injury in this case was due to acei-
dent, for, if the tool was too highly tempered and too
quickly withdrawn from the water, it may have been rea-
sonable to anticipate that it would break or sliver upon
receiving a heavy blow. Appellee quotes from 3 Labatt
on Master & Servant, § 1042, where the rule is laid
down that the master is not liable where the defect is
secret or latent, or not discoverable on inspection and
that no culpability is predicable where the most careful
serutiny would not have disclosed the defect, or where
the appliance was apparently in sound or good condition,
and that injuries due to conditions of this character are
unforeseen accidents. It was a question for the jury
under the proof in this case to say if the defect could or
could not have been discovered by a reasonable inspec-
tion, or whether or not there was anything to suggest a
suspicion of unsoundness.
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In LaGrand v. Arkansas Oak Flooring Co., 155 Ark.
592, cited and relied on by the appellant, it was held that
if the master, in the exercise of ordinary care to furnish
a safe place and tools, could not have reasonably an-
ticipated or foreseen the injury, he would not be negli-
gent in failing to provide means to prevent it. The
principle stated in that case is applicable to the case
at bar, and in that case, as in this, the question was
submitted to the jury.

Instruction No. 14 requested by the appellee and
given by the court, and instruction No. 5 given at the in-
stance of the appellant, submitted to the jury the respec-
tive theories of the parties to this swit. The other in-
structions given may be said to be explanatory and illus-
trative of these propositions, except instruetion No. 11
requested and given for the plaintiff and instruction No. 7
given at the instance of the appellant, which last submit-
ted the question of an efficient supervening cause being
responsible for the injunry. We think the instructions,
taken as a whole, fairly present the issues.

The tenth and eleventh assignments of error urged
to the court’s attention allege that the court erred in its
charge to the jury in instruction No. 11 and instruction
No. 14, requested by the plaintiff. Instruction No. 11 sub-
mits the question of liability for the negligence of a fel-
low servant, and the further question as to whether or not
the negro helper was a fellow servant of the appellee.
This instruction, we think, was more favorable to the ap-
pellant than it should have been, for it would have been
immaterial whether the helper of the appellee was negli-
gent in the manner of his striking the cutter, for, if the
cutter was defective in the manner heretofore stated and
was prepared and selected by the master for the use of
the appellee, appellant would be liable without regard for
the care or lack of care of the helper in striking the cutter,
if the defect was the cause of the sliver breaking off.

Instruction No.- 14 complained of has been approved
by this court in the case of Hunt v. Hurst, 170 Ark. 644,
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where the facts were quite similar to those of the
instant case. Instruction No. 14 1s as follows: ‘“‘You
are instructed that the burden of proof is upon the
plaintiff to prove that it was the duty of the defendant
to exercise reasonable care in furnishing the plaintiff
reasonably safe tools with which to work, the defendant
being required in such respect to exercise the same de-
gree of care and caution which would have been exercised
by an ordinarily prudent man under the same circum-
stances. And if you find from a preponderance of the
evidence in this case that the cold cutter furnished plain-
tiff, if yon believe and find from a preponderance of the
evidence that it was furnished to the plaintiff and not
selected by the plaintiff himself from the tools of defend-
ant for use in the performance of his duties, was in a de-
fective or dangerous condition, which condition would
have been discovered by the employer in the exercise of
ordinary care, and if you find that such defective or dan-
gerous condition was not apparent to the plaintiff, and
would not have been discovered by him in the exercise of
reasonable care for his own safety, and if you further find
that the plaintiff suffered an injury on account of such
alleged defective condition of the cold cutter, then you are
told that the defendant was guilty of negligence. In other
words, it is for you to determine whether the defendant
was under obligation to inspect the cold cutter in ques-
tion before delivering it to plaintiff, you being instructed
that the duty of the defendant under such circumstances
was to act as an ordinarily prudent man would have done
nnder similar circumstances.”’

By an examination of the instruction approved in
Hunt v. Hurst, supra, it will be seen that the instruction
above set out follows exactly the language of the Hunt
case except where change in the language is necessary
to make it applicable to a slightly different state of facts.

The final assignment of error’is that the court erred
in giving appellee’s instruction No. 15, because it ignored
the defense of assumed risk and failed to take into con-
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sideration the contention that an intervening cause was
the proximate cause of appellee’s present condition. In-
struction No. 15 is as follows: ‘‘If vou find from a pre-
ponderance of the testimony that the plaintift’s injury
was caused by the negligence of the defendant and the
puncture of his thumb by the picece of the cold cutter was
the proximate cause of his injury and all the attendant
pain and suffering resulting therefrom, then you are in-
structed that the defendant is liable for said injury, and
for all the consequences and effects of same, even though
you might believe from the evidence that, if the plaintiff
had not taken blood poison after receiving the injuries
that said injuries would have been-only temporary, pro-
vided plaintiff exercised due care for the protection of
his injured thumb.”’ ' -

Tt will be'seen from the last provision of this instrue-
tion that it does not ignore the contention of the super-
vening cause, and, when read in connection with appel-
lee’s instruction No. 4, and appellant’s instruction No. 4,
it is sufficient on the question of assumed risk. This in-
struction is unlike that held erroneous in Natural Gas &
Fuel Co. v. Lyles, 174 Avk. 146, Garrison Co. v. Lawson,
171 Ark. 1122, and Temple Cotton Oil Co. v. Kenner, 176
Ark. 17, in that it did not undertake to tell the jury to
“find for the plaintiff.”” It is often impracticable to
state the entire law of the case in a single instruction or
‘to take notice of each and all of the defenses that might
be interposed. Unless an instrnetion is in confliet with
other instructions, the meve fact that it is incomplete will
not render it prejudicial if from an inspection of it and
a comparison with other instructions given the meaning
of the court is clear.

In conclusion, we may say that the trial judge fairly
and correctly stated the law, when the charge is consid-
ered as a whole, and, while there was a direct conflict in
the testimony as to all the material issues, the jury were
the sole judges of the credibility of the witnesses, and it
was the opinion of the jury that the testimony tending to



support the theory of the appellee was reasonable and
true, and, as there was substantial testimony to support
this conclusion and finding, it cannot be disturbed. The
judgment is therefore affirmed.



