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" TURK v. SWEETEN.
Opinion delivered May 12, 1930.

1. MASTER AND SERVANT—NEGLIGENT USE OF GASOLINE.—Where
plaintiff, an employee, poured gasoline for cleaning his hands
within several feet of a kerosene lantern, and was injured in a
resulting explosion, it was error to refuse to direct a verdict for
the defendant.

2. MASTER AND SERVANT—DUTY TO GIVE WARNING.—An employer
owed no duty to caution a servant employed to grease machinery
regarding the dangers incident to washing his hands with gas-
oline near a lighted lantern.

3. MASTER AND SERVANT-—CONTRIBUTORY NEGLIGENCE.— A might
watchman 39 years old, employed to grease machinery was guilty
of contributory negligence in pouring gasoline for washing his

 hands within several feet of a kerosene lantern, causing an ex-
plosion to his injury.

4. MASTER AND SERVANT—KNOWLEDGE OF EXPLOSIVE CHBARACTER OF
GASOLINE—A servant employed to grease machinery, pouring
gasoline for washing his hands near a lighted gasoline lantern,
was charged with knowledge of a probable explosion.

Appeal from Franklin Cireunit Court, Charleston Dis-
trict; J. O. Kincannon, Judge; reversed.

Sidney L. Graham and Hardin & Barton, for
appellant. ‘

D. W. Bryan and A. N. Hill, for appellee.

Harr, C. J. Appellant prosecutes this appeal to re-
verse a judgment against him for damages for negligent-
ly injuring appellee while in his employment.

T. W. Sweeten was the principal witness for him-
self. According to his testimony, at the time he was
injured, he was working for-the Turk Construction Com-
pany, and his occupation was cleaning up the machinery
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at night for the next day’s work. Appellant was en-
gaged in road construction work, and appellee was em-
ployed to clean and grease the machinery, and act as .
watchman for it during the night. On the night in ques-
tion, appellee had brought his young son with him to
help clean the machinery, and finished his work about
11 o’clock. He went to a place on the premises where
there was a ten-gallon can of gasoline and told his boy
to hold the lantern while he poured some out for the
purpose of washing the grease off his hands. Appellee
opened up the ten-gallon can, and was pouring gasoline
into another can when the gasoline caught on fire and
severely burned him before it could be put out. Appel-
lee had been told to bring his coal oil lantern which he
used in his work because one of the electric lanterns
owned by appellant was out of fix. The lighted kero-
sene lantern was three or four feet from the can of
gasoline when appellee was pouring it out. Appellec
was a farmer, and had seen other employees of the
company wash the grease off of their hands with gaso-
line. He had to use a hammer to knock the top off of
the can of gasoline so that he could pour it out. Appel-
lee knew that the ten-gallon can of gasoline was for
emergency use in running the engines belonging to the
appellant. No one had told him to use the gasoline to
wash his hands. Appellee had been accustomed to driv-
ing an automobile for four or five years. He was thirty-
nine years of age at the time of the accident.

The court erred in not directing a verdict for the
appellant. 1In the first place, it may be said that the
appellee’s own testimony shows that there was no
negligence on the part of appellant. The injury com-
plained of was the result of appellee’s own act for his
own benefit or convenience, and not in the line of his
duty as an employee of appellant. Appellee was em-
ployed to clean the machinery at night and-to guard it.
It was not necessary for him to use gasoline in his work.
As a master, the appellant owed no duty to the appellee
as a servant while acting outside of the scope of his




employment to instruet and warn him of the dangers.
incident to the use of gasoline but which were not ineci-
dent to the work of the appellee. This rule is so well
established, and of such universal application, that no
citation of authority is necessary to support it. It will
be remembered that the gasoline was not escaping, and
there was no need for appellee to have opened the can
at all. Hence there was no duty on the part of appel-
lant to warn or instruct. '

In the second place, the court should have directed
a verdict in favor of appellant on the ground that appel-
lee, as a matter of law, was guilty of contributory negli-
gence. Appellee was a man of mature years, and had
been driving an automobile for four or five years. It is
a matter of common knowledge that gasoline becomes
volatile when exposed to the air and is easily ignited
when it comes into contact with a flame. Gibson Oil
Co. v. Sherry, 172 Ark. 947. Appellee was using a kero-
sene lantern in the discharge of his duties, and when he
knocked ‘the top off of the gasoline can and started to
pour the gasoline out into another can within three or
four feet of the lighted lantern, he is charged with knowl-
edge that an explosion would likely occur which would
burn him. He is lucky that his burns were only temporary.

It follows that the judgment must be reversed; and
" inasmuch as the cause of action has been fully develop-"

ed, it will be dismissed. .



