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Norrox v. No Fexce Disrrict No. 2.
Opinion delivered April 14, 1930.

FENCES—CONSOLIDATION OF PETITIONS.—Separate petitions for
annexation of territory to a fence district were properly con-
solidated for hearing under Acts 1927, c. 83, § 1.

FENCES—CONSOLIDATION OF PETITIONS—SINGLE NOTICB.—Lands
embraced in separate petitions for annexation of territory to a
fence district were properly included in the same notice, such
notice being ‘a substantial compliance with Acts 1927, c. 83, § 1.
FENCES—ANNEXATION OF TERRITORY-—ASSESSMENT.—Acts 1927, c.
83, authorizing the annexation of territory to a fence district,
providing no means for assessing the annexed lands, must be
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read with the statute under which the original district was estab-
lished, Crawford & Moses’ Dig., § 4655 et seq.

4. STATUTES—AMENDMENT.-—Acts 1927, c. 83, providing for annexa-
tion of territory to a fence district, held not invalid as amending
Crawford & Moses’ Dig., § 4655 et seq., by reference to title, as
prohibited by Const. art. 5, § 23. -

5. TFENCES—CHANGE OF BOUNDARIES.—The Legislature had the right
to change the boundaries of a fencing district by providing for
the addition thereto of adjacent lands when the sections of the
act were complied with.

Appeal from Lincoln Chancery Court; H. R. Lucas,
Chancellor; affirmed.

_ STATEMENT OF FACTS.

Appellant brought suit in equity against appellees
to enjoin them as commissioners of a fencing district
from proceeding further in the annexation of certain ter-
ritory to the fence district. Appellant is the owner of
land within the boundaries of the original fence.distriet, -
and also in the addition thereto which caused this law-
suit. The commissioners of the distriet have commenced
the alteration of fences so as to inclose the land annexed
to the distriet. An estimate of the cost thereof has been
filed, and the county court has assessed a tax upon all
land to pay the cost of said alteration. The complaint
further alleges that the order of the county court mak-
ing the addition to the original fence district 1s invalid
for certain reasons which are set out and will be stated
and discussed in the opinion. . _ :

The court sustained a demurrer of the district to the
complaint; and, the plaintiff refusing to plead further,
it was decreed that the complaint should be dismissed
for want of equity. The case is here on appeal. -

Pawl Miller, for appellant.

A. J. Johnson, for appellee.

Harzr, C. J., (after stating the facts). Ome petition
for the annexation of territory was filed on April 29,
1929, with the clerk of the county court. Another one
was filed on December 20, 1929. On the third day of Feb-
ruary, 1930, the two petitions were consolidated and set
for hearing by the county court on the fifth day of March,
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1930, and the clerk was directed to give the statutory
notice. In owmg the notice, the clerk embraced the land
in both petitions in the same notice, and the proof of the
publication of the same was duly ﬁled in the county court.

The judgment of the county court recites that the
two petl‘rlons were consolidated, and notice by publica-
tion was given as required by the statute. The order
turther recites that the court found that the lands set out
in the two petitions are adjoining, and that they also
adjoin the lands in the original fence district; that each
of said petitions is signed by more than two- thnds ma-
jority in acreage and Value of the lands therein set out,
and that it would be to the best advantage that said lands
be incorporated and made a part of the original fence
distriet. Judgment was entered in accordance with this
finding upon the records of the county court.

We do not think there was any error in consohdatmg
the two petitions for hearing and in glvmo the statutory
notice by embracing the land described in the two peti-
tions in the same notme The Legislature of 1927 passed
an act to authorize additions to fence districts. Acts of
1927, p. 225. Section 1 provides that when any number
of landowners owning land near or adjacent to any fence
district organized pursuant to law shall present to the
county court a petition in writing, accompanied by a map
giving the description of the land which they desire to
have enclosed in the fence district, it shall be the duty of
the county court to give the notice by publication in the
time and in the manner preseribed by statute, calling
upon all persons interested to appear and show cause
why the prayer of the petitioners should not be granted.

An examination of the two petitions shows that this
section of the statute was complied with, and no prej-
ndice could have resulted to any one from hearing the two
petitions at the same time. The publication of the land
described in the two petitions in the same notice was a
substantial compliance with the statute. The reason for
giving the notice was to enable any one interested to ap-
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pear and show cause why the prayer of the petitioners
for the annexation of their lands to the fence district
should not be granted. The lands described in the two
petitions were adjacent lands as well as being adjacent
to the original fence district. No one could have been
misled by the publishing of one notice instead of two.

Section 2 of the act which requires the county court
to act upon the finding that the owners of the majority in
value or acreage of the land annexed was complied with.
Indeed, the record of the county court, which is not dis-
puted, recites that a majority of two-thirds both in value
and in acreage signed each of the petitions. So it will
be seen that the statute in this respect was complied with.

Section 3 of the act provides that from the date of
such order all lands which shall become a part of the
fencing district shall thereafter be liable for any charges,
taxes and assessments that are levied against other lands
within the same district; that said lands so enclosed in
said order shall be liable for any special assessments
made by the commissioners of the district to help defray
the cost and expense of making the alteration necessary
to enclose said additional land, and said assessment shall
be paid by the owners thereof.

Tt is the contention of counsel of appellant that this
section does not provide any means of assessing the lands
in the territory annexed for the purpose of altering the
fences. This act must be read in connection with § 4653,
et seq. of the Digest, under which the original fence dis-
trict was established. It was evidently the intention of
the framers of the act of 1927, authorizing additions to
fence districts, to provide that the assessments should
be made in the method prescribed by the statute author-
izing the organization of the original districts. It does
not in any way violate the provisions of article 5, § 29, of
the Constitution, which provides in effect that no act
may be amended by reference to its title, but that the
act as amended must be set forth at length. The later
act simply confers the power upon the county court to



annex territory to a fencing district when the require-
ments of the statute are complied with, and that the as-
sessments made under it should be made under the exist-
ing statute as to procedure. Wilson v. Magnolia Petro-
leum Co., ante p. 391, and cases cited.

The Legislature had the right to change the boun-
daries of the original fencing district by providing for
the addition thereto of adjacent lands when the sections
of the act were complied with. Henderson v. Dearing, 89
Ark. 598, 117 S. W. 1066.

We find no prejudicial error in the record, and the
decree will be affirmed.



