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FARMERS & MERCHANTS BANK OF BEARDEN V. STATE USE 

CALHOUN COUNTY. 

Opinion delivered January 27, 1930. 

1. APPEAL AND ERROR—CREDIBILITY OF WITNESSES—PROVINCE OF 
COURT.—In an action tried before the court without a jury, the 
court is the sole judge of the credibility of the witnesses and 
the weight to be given to thei'r testimony. 

9 . TRTTSTC.—f,nN CTRTTCT ,TyLl NrirrTi4r.—Tri an	frrrn hy a rminty tA 

recover county funds wrongfully converted by the county treas-
urer and deposited in defendant bank, and paid off by the bank 
to another, a finding that the bank, when it received the check
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signed in the name of the county treasurer, followed by the 
words "Co. Treas.," knew that it was a check of the county treas-
urer and drawn on the county's funds, and not the check of the 
company with which the county treasurer was associated, held 
authorized by the evidence. 

3. BANKS AND BANKING—OWNERSHIP OF PROCEEDS OF CHECK.— 
Where checks were delivered to a bank by the payee, with instruc-
tions to collect same and place the proceeds to credit of the 
payee's wife, and a check sent in payment of the checks placed 
for collection was drawn payable to the order of the bank, the 
bank appropriated the money, and, upon crediting an equal 
amount at the time of the deposit to the payee's wife, it became 
the owner of the money and indebted to the payee's wife for a like 
amount, and was not merely an agent holding the proceeds of 
the checks for the payee. 

4. EVIDENCE—CIRCUMSTANTIAL EVIDEN CE.—The existence of a f act 
may be proved by circumstances, as well as by direct testimony. 

5. TRUSTS—CIRCUMSTANTIAL EVIDENCE.—In an action by a county 
to recover funds wrongfully converted by the county treasurer by 
a check deposited in defendant bank, evidence that the bank knew 
that the check drawn by the treasurer was to take the place of 
dishonored checks of a company in which the treasurer was 
interested, and that the check was drawn by the treasurer with 
the usual ncLicia of his official chafacter, held to show that the 
bank must have known that the funds of the county were being 
used for an unauthorized purpose, rendering it liable for the 
amount thereof, under Crawford & Moses' Dig., §§ 2832-3, as 
amended by Acts 1923, No. 627. 

6. TRUSTS—LIABILITY FOR CONVERSION OF PUBLIC FUNDS.—Where a 
payee deposited a check with a bank for collection, and the bank, 
in receiving a check drawn in its favor by the county treasurer 
on county funds, and in making collection of such check, was 
acting within the line of its duty and the scope of its powers as 
agent for the payee, the latter was affected with notice of an 
that his agent knew or should have known, and hence, where the 
bank knew of the unlawful conversion of a county's funds in the 
payment of the check, and the payee was benefited by such con-
version, though the proceeds were deposited to account of the 
payee's wife, to whom the payee owed a debt, the payee was liable 
for the amount "of the funds converted, under Crawford & Moses' 
Dig., § 2833. 

Appeal from iNlhoun Cirouit Court; L. S. Britt, 
Judge; reversed as to Goodwin; affirmed as to bank.
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STATEMENT BY THE COURT. 

H. B. Easterling was county treasurer of Calhoun 
County, Arkansas, from January 1, 1923, until January 
1, 1929, and as such had the custody and control of the 
funds of the county,during that time. For a year or 
longer, before January, 1929, he was connected with the 
Calhoun Supply Company, a corporation engaged in the 
mercantile supply business at Hampton, the county seat 
of Calhoun county. M. H. Goodwin owned approximately 
$2,500 worth of the stock of said company, but was not 
connected with the management of it. In 1928, the sup-
ply company 'borrowed from Goodwin the sum of $5,000, 
for which it executed its note, and as collateral security 
for payment of same, pledged certain notes executed to it 
by its customers. Goodwin secured the money loaned to 
the supply company from his wife, Mrs. M. H. Goodwin, 
in the sum of $3,800, and the balance from the appellant, 
Farmers' & Merchants' Bank. 

In the fall of 1928 Easterling drew three post-dated 
checks on the Hamptoc State Bank in favor of M. H. 
Goodwin in the sums of $1,000 each, signed "Calhoun 
Supply Company by H. B. Easterling." These checks 
were given as a payment on the note, which was past due. 
At the time of the delivery of the checks to Goodwin, he 
surrendered the collateral that had been pledged to him, 
and delivered the checks to the appellant bank, with in-
structions to collect the same, and place the proceeds to 
the credit of Mrs. Goodwin. The checks were made pay-
'able about a iveek apart, the first one being sent in to the 
Hampton State Bank when it fell due, which check was 
paid. When the remaining checks were presented to the 
Hampton State Bank, payment was refused, because of 
insufficient funds. On learning of this, Goodwin took the 
matter up with Easterling, and was assured by him that 
he would take care of the two checks by sending to the 
appellant loank his personal cheok for $2,000. Easterling 
then notified the appellant 'bank that he was sending it a 
check to take up the two $1,000 checks on which payment
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had been refused by the Hampton State Bank. At that 
time Easterling had on deposit in the Calhoun County 
Bank at Harrell; $2,189.17, as county treasurer of said 
county, and, on November 17, 1928, he dreW his check as 
county treasurer on said bank, payable to the appellant 
bank in the sum of $2,000, which check he signed " H. B. 
Easterling, Co. Treas." This cheek was sent by Easter-
ling direct to the appellant bank, which, when presented 
to the drawee bank, was paid. The $2,000 so collected 
.was received by the appellant bank and credited to a time 
deposit which Mrs. M. H. Goodwin had in the appellant 
bank. Neither Mr. or Mrs. Goodwin was at the appellant 
bank at the time of the receipt by it of the check drawn 
on the Calhoun County Bank, and they did not know that 
the check last sent by Easterling had been drawn on the 
funds of the county, or that the check had been signed 
"H. B. Easterling, Co. Treas." 

At and before the time of these transactions, H. B. 
Easterling, as county treasurer, was short in his official 
account with the county in a swn in excess of $23,000, 
approximately $9,000 of which amount, accrued prior to 
the commencement of his last term of office. At no time 
during the year 1928 did he have any money due him by 
the county in commissions, and his accounts for such were 
at all times during the year 1928 overdrawn. At the time 
of the receipt by the appellant bank of the $2,000 check of 
November 17, 1928, the county did not owe the appellant 
bank, nor did said bank have any claims or demands 
against the county. The officers , of the appellant bank 
knew that Easterling was connected with the Calhoun 
Supply Company, and that he was county treasurer. The 
bank had handled checks of the supply company exten-
sively, and all of these checks were drawn on the Hamp-
ton State Bank, and no check had ever been received 
drawn by said company on the Calhoun County Bank at 
Harrell. After the discovery of the county treasurer's 
shortage, the appellee brought suit in the Calhoun Cir-
cuit Court against Goodwin and the Farmers' & Mer-
chants' Bank to recover the sum of $2,000, the proceeds
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of the check of Easterling, dated November 17, 1928, with 
interest at six per cent. per annum from date of its pay-
ment by the 'Calhoun county Bank. The case was tried 
before the court sitting as a jury, and, after having heard 
the testimony offered, which disclosed substantially the 
state of facts above 'narrated, the court rendered judg-
ment against the appellant, Farmers ' & Merchants' Bank, 
and in favor of appellee,. Goodwin, from which judgment 
the appellant bank and the State of Arkansas have ap-
pealed, and the case is now bef ore _this court. 

Gaughan, Sifford, Godwiu (6 Gaughan, for appellant. 
Compere.(6 Compere and Joe Joiner, Tor appellee. 
BUTLER, J., (after stating the facts). The appellee, 

Calhoun County, predicates its right to recovery from the 
appellant bank on the theory that there was a wrongful 
conversion by the county treasurer of the funds in his 
hands belonging to the _county, and that the appellant 
bank, with knowledge of such facts, or knowing facts 
from which such knowledge could 'be imputed, when it 
accepted and appropriated the proceeds of the $2,000 
check unlawfully drawn by the county treasurer on the 
funds of the county in the Calhoun County Bank, became 
liable jointly with the county treasurer for such wrong-
ful conversion ; and tha.t appellee, Goodwin, although he 
might himself not have known that the check drawn was 
not the personal check of- Easterling, 'but a check of the 
county treasurer drawn on county funds, is liable, be-
cause the appellant bank, in receiving and collecting the 
check, was the agent of Goodwin,, and its knowledge and 
acts, being in the line of its duty and within the scope of 
its authority, became the knowledge and acts of Good-
win himself. The question as to whether the appellant 
bank knew or should have known that the funds of the 
county were being unlawfully converted was submitted 
to the court sitting as a jury, which had before it tes-
timony tending to establish the facts hereinbefore stated. 
While it was stated by one of the officers of the appellant 
bank that the abbreviation "Co. Treas.," taken together
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with the knowledge of what the check was for, made him 
think that the abbreviation meant company treasurer, 
this statement the court had the right to weigh with the 
surrounding circumstances, and, being the sole judge of 
the credibility of the witnesses and the weight to be given 
their testimony; concluded, and had the right to conclude, 
that the bank, when it received the cheek in question, knew 
that it was the check of the county treasurer, and drawn 
on county funds. 

Did this knowledge render the appellant bank lia-
ble? The appellant bank insists that, notwithstanding 
the finding of fact by the court, it is not liable because, 
as it says, it "never has claimed or held any right, title 
or interest in or to any part or portion of said funds," 
and, although the court might have found from the cir-
cumstances known to the bank that it should have known 
that the check was for county funds unlawfully converted, 
this would not be sufficient to bind it, because it must have 
had "afAual knowledge that Easterling was using county 
funds to pay his individual obligations, or the obligations 
of the Calhoun Supply 'Company." The appellant bank 
contends that it merely was the agent for the collection of 
the check, and that, when collected, it held the proceeds in 
trust for Goodwin. Appellant relies upon the cases of 
Second National Bank v. Bank of lama, 99 Ark. 386, 138 
S. W. 472, and State National Bank v. First National 
Bank, 124 Ark. 531, 187 S. W. 673, to support this con-
tention. 

In the first mentioned case the court said : "The 
uncontroverted evidence shows that the plaintiff received 
the draft with the accompanying bill-of-lading from the 
Judge Machine Company (owner of the draft) for collec-
tion only, and did not discount said draft or purchase 
same. The Judge Machine Company was a depositor with 
the plaintiff, but the testimony clearly shows that no part 
of this draft was placed to its credit by the plaintiff, and 
no part thereof was paid to the Judge Machine Company 
by it. The plaintiff was not a purchaser of this draft,



1000 FARMERS' & MERCHANTS' BK. OF BEARDEN [180

v. STATE USE CALHOUN COUNTY. 

and it therefore was not a holder thereof for value. It 
therefore did not become the purchaser or owner of the 
machine covered by the bill-of-lading accompanying the 
draft." 

In the latter case the court found that the bank 
sought to be bound had never at any time had any inter-
est in the check or title in its proceeds, but received same 
in the ordinary course of business for collection merely, 
and held the proceeds in trust solely for the purpose of 
remitting. 

In the instant case, the cheek in question was drawn 
payable to the order of the appellant bank itself, and, 
while it was acting as the agent of Goodwin for the col-
lection, yet, when the proceeds were collected, it appro-
priated the money and became the owner of same, credit-
ing an equal amoimt to the time deposit of Mrs. M. H. 
Goodwin, according to the instructions received by it 
from Goodwin. Therefore the appellant bank became the 
owner of the money and indebted to Mrs. Goodwin for a 
like amount. It will :be seen from an examination of the 
cases cited by the appellant bank, 99 Ark. and 124 Ark., 
that they are unlike the case at bar, in that the proceeds 
of the draft and cheek in those cases were never deposited 
to the credit of the owners, and in this case they were so 
deposited, and the check itself was made payable to the 
order of the appellant bank. As we have seen, the bank 
was the agent for Goodwin in the collection of the check, 
yet that relation ceased, when the money on the check 
was received, and the account of Mrs. Goodwin credited 
with an equal amount. Therefore the relation of creditor 
and debtor, as between the appellant bank and Mrs. Good-
win, obtained, the bank being the owner of the money, but 
at the same time owing Mrs. Goodwin therefor. .This is 
the general rule, (3 R. C. L. 634), which has. been adopted 
and approved by this . court in a number of decisions, 
among which are Southern Sand & Material Co. v. Peo-
ples' Savings Bank, 101 Ark. 266, 142 S. W. 178 ; Brown v. 
Yukon National Bank, 38 Ark. 210; Guaranty Bcunk•&
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Trust Co. v. Davis, 170 Ark. 86, 279 S. W. 357 ; City of 
Helena v. First National Bank of Helena, 173 Ark. 197, 
292 S. W. 140. 

In support of its contentiOn that it did not have 
actual knowledge of the conversion of county funds by 
the county treasurer, appellant bank argues that it might 
reasonably have concluded that the check, although drawn 
by the county treasurer on funds of the county, was not 
an unlawful conversion, because the testimony shows that 
Easterling, in paying himself commissions as treasurer 
of the county, would do so by checks drawn by himself as 
such on the county funds, and, for that reason, appellant 
bank was led to believe that Easterling was legally 
authorized to execute and deliver the check. This could 
not have been the belief of appellant bank, because, in the 
first place, it was shown that the county treasurer had no 
commission due him during the year 1928, having pre-
viously largely overdrawn his account as such ; and, sec-
ond, it knew that the check drawn was not for commis-
sions, but to take the place of two checks of the Calhoun 
Supply Company, which had previously been dishonored, 
and that these cheeks so dishonored were for a debt due 
Goodwin. While it might be true that the bank would not 
be required to inquire into the legality of checks drawn 
by public officers on public funds under circumstances 
where there could be no reasonable grounds for suspicion 
that they were being diverted, yet the circumstances of 
the instant case show that the transaction was not of 
such character as to make it apparently legitimate on its 
face. Nothing is better settled than that the existence of a 
fact may be proved by circumstances as well as by direct 
testimony, and in this case the circumstances were suffi-
cient to lead to the inference that the appellant bank must 
have known that the funds of the county were being used 
for an unauthorized purpose. It knew that the Calhoun 
Supply Company did its banking business with the Hamp-
ton State Bank, and that no checks had ever passed 
through its hands drawn by the supply company upon the 
Calhoun Cdunty Bank; it also knew that the supply ctim-
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pany was indebted to Goodwin, and in payment of which 
debt certain post-dated checks had been issued drawn on 
the Hampton State Bank by the supply company, which 
had been dishonored, and that the identical check in ques-
tion was drawn in its' favor upon the Calhoun County 
Bank in payment of the dishonored checks, and that the 
signature of the check was not such as had been usually 
signed to the checks of that company, but by the name of a 
man whom it knew to be the treasurer of the county with 
the usual indicia of his-official character. All this leads to 
the irresistible conclusion that the appellant bank knew, 
or should have known, all the facts of which it now has 
knowledge. This being true, liability attaches to the ap-
pellant bank by virtue of § 2833 of Crawford & Moses' 
Digest, act approved April 9, 1891. Section 2 of that act 
provides that "It shall be unlawful for any person or 
persons whomsoever to borrow or receive any public 
funds of any such officer, deputy clerk or employee, know-
ing the same to be public funds, and for the purpose of 
converting or applying the same to his or their own 
use or benefit, or to the use or benefit of any other person 
or persons, or of any corporation." Such "officer" re-
ferred to is any State, county, township or city officer 
mentioned in act 627, Acts of 1923, page 526, amending 
§ 2832, C. & M. Digest. 

A number of eases are cited by appellant bank and 
appellee, Calhoun County, in support of their various con-
tentions, which we do not deem it necessary to review 
because of the conclusion feached. It is clear that, under 
the facts and the law, the appellant bank is liable to the 
county, and that the judgment of the trial coUrt as to it is 
correct. 

Since the lower court found that the ap 
i
pellant bank 

i was in possession of facts. sufficient to put t on nquiry, 
and, as we have seen, the evidence justifies such finding, 
it follows that the court erred in dismissing the complaint 
as to M. H. Goodwin, on the ground that he "had no 
notice Or knowledge of the fact that the public fund was 
being unlawfully converted by said .countY -treasurer,



and had no information sufficient to put him on inquiry 
thereof." The appellant bank, in accepting the check 
drawn in its favor by the county treasurer on county 
funds, and in making the collection from the drawee bank, 
was acting within the line of its duty and the scope of its 
powers as agent for_M. H. Goodwin (3 R. C. L. 634) and 
he therefore was affected with notice of all that the agent 
knew or should have known. Bank of Hoxie v. Meri-
wetker, 166 Ark. 39, 265 S. W. 42. The circumstances sur-
rounding this transaction were sufficient to warrant the 
inference that the appellant bank had actual knowledge 
of the unlawful conversion of public funds, and it is un-
questionably true that Goodwin was benefited by such 
conversion, for he was able thereby to collect the value of 
two worthless checks. It is immaterial whether the pro-
ceeds were .deposited to his individual account or to that 
of his wife, for he owed his wife, according to his own 
testimony, $3,800, and this was a payment of his indebt-
edness to his wife pro tanto. Therefore he is clearly lia-
ble under § 2833, C. & M. Digest, hereinbef ore quoted. 

It follows that the judgment of the trial court will be 
affirmed as to the appellant, Farmers' & Merchants' Bank 
of Bearden, and as to the appellee, M. H. Goodwin, is 
reversed, and it appearing that the case was fully devel-
oped in the court below, a judgment will be entered here 
against the said M. H. Goodwin for the amount converted, 
together with six per cent. interest thereon from Novem-
ber 21, 1928. It is so ordered.


