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Davis v. PATTERSON.
Opinion delivered January 20, 1930.

CONTRACTS—CONSTRUCTION.—When the meaning of a contract is
clear and unambiguous, there is no need for application of the
rules of construction to ascertain the intention of the parties.

MINES AND MINERALS—CONTRACT TO PAY DRILLING CONTRACTOR.—
Where a contract for drilling oil wells at a specified sum per
well set apart half of seven-eighths of the oil produced for pay-
ment thereof, and, as a further consideration, the lessee agreed
that, in case the drilling contractor did not receive full payment
out of half of seven-eighths of the first oil produced within two
years from the date of the contraet, he would pay the driller the
unpaid balance, held that such further provision was not a for-
feiture or limitation of the contractor’s right to payment out of
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oil produced, but only an additional method for payment of the
balance due him.

3. JUDGMENT —RES JUDICATA.—A decree reciting that, under an oil
well drilling contract, the driller was to receive half of seven-
eighths of oil produced for two years, that said two years had
already expired, and, there being an indebtedness due to the
driller, adjudging that he should continue to receive such portion
of the oil produced until he received payment or until further or-
ders of the court, held an adjudication that the two-year period
was not a limitation of the right to continue to receive oil until
the driller was fully paid. :

4. RECEIVERS—SALE FREE OF INCUMBRANCES.-—In a sale of oil lands
by a receiver, it was not error to order a sale of the lands free
from all claims, liens and incumbrances, where all persons inter-
ested were parties, and their rights in the proceeds could be
properly adjudicated.

5. RECEIVERS—PRIORITY OF ASSIGNMENT OF oIL—Under a contract
for drilling oil wells, assigning to the driller one-half of seven-
eighths of all oil produced from the wells until he should be.fully
paid for drilling wells, his claim for the-balance of the compen-
sation due under the contract held entitled to a preference against
the proceeds of a receiver’s sale of an operating well, free from
all claims, liens and incumbrances.

Appeal from Columbia Chancery Court; J. Y. Stev-
ens, Chancellor; reversed.

STATEMENT BY THE COURT.

This is the third appeal in the cause. A receiver
was appointed in this cause, before the first appeal,
wherein the rights of the parties to the oil and mineral
leases were determined. Flor a full statement of the case
see Haskell v. Patterson, 165 Ark. 65, 262 S. W. 1002,
and also Patterson v. Woodward, 175 Ark. 300, 299 S.
W. 619. -

Motions, interventions, responses, decrees, orders of
sale and confirmations were made, and the appeal comes
from the decree of confirmation of a sale of the lands
ordered to be made free from all incumbrances and the
approval and confirmation by the decree, holding that,
under the drilling contract between Haskell and Hoff-
man, Davis, the assignee, was entitled to no interest in
_ the oil produced from the property after the expiration
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of two years, and that his claim was only a common one,
and not entitled to preference in payment out of the pro-
ceeds of the sale of the leases, and the appeal is prose-
cuted from this decree.

McKay & Smith, John Bruce Cox and C. E. Wright,
for appellants.

G. Earl Shaffer, Alvin D. Stevens and Joe Jower, for
appellees. '

. Kirsy, J. (after stating the facts). Appellants in-
sist that the court erred in limiting the terms of the
drilling contract between Haskell and Hoffman, assign-
ing one-half of seven-eighths of the oil produced to the
prayment of the specified consideration for drilling the
wells to a period of two years. The provisions of the
contract relating to the payment of the consideration
are as follows: :

* “In consideration of the drilling of the above de-
seribed wells, and each of them, the party of the first
part agrees to assign, and does hereby assign, to the
party of the second part one-half of seven-eighths of all
the oil that may be produced and saved from the wells
to be drilled under this contract, except the well located
in the 1% of B14 of SE1, section 23, township 15 south,
range 20 west, to this extent, to-wit:

““In consideration of the drilling of the ahove de-
scribed wells, except the two wells located in section 22,
township 18 south, range 19 west, and in section 19, town-
ship 14 south, range 22 west, the party of the first part
agrees to pay the party of the second part the sum of
$10,500 for each of said wells, and agrees and binds
himself to furnish and deliver at the location of said
wells all necessary 10-inch and 6 5/8-inch, and all other
necessary casing, and to erect the derricks for wells, for,
which he shall have credit upon the price of any such
wells, the sums thus acerning to P. I.. Hoffman for each
of said wells to be paid out of one-half of seven-eighths
of the first oil produced and saved from said wells, and
the party of the first part agrees to assign to the party .
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of the second part, and does by these presents assign to
the party of the second part, one-half of seven-eighths
of all oil that may be produced and saved from said
wells located in section 24, township 15 south, range 20
west, until the said party of the second part shall have
been paid out of such oil $10,500 for each of said wells,
less any amount credited to the party of the first part
for casing and derricks furnished under this contract.”’

“As a further consideration for the drilling of said
wells, the party of the first part agrees that, in the event
the party of the second part has not received full pay-
ment for all wells drilled under this contract out of one-
half of seven-eighths of the first oil produced and saved
from said wells, as above provided, within two years
from this date, to pay to the party of the second part
the amount then remaining due or unpaid on the price
of said wells under this contract.”’

~ Appellant Davis, assignee of the drilling contract,
took the place of, and succeeded to, all Hoffman’s rights
to receive the compensation agreed to be paid for drill-
ing the wells. There is no need for the application of
rules of construction for ascertaining the intention of
the parties from the contract made, when the meaning
of the contract is clear anid unambiguous. This contract
provides the amount that shall be paid for the drilling
of the wells, makes an assignment of one-half of seven-
eighths of the oil produced for the payment of the amount
of the consideration specified for drilling the wells, and
in its last clause provides: ‘‘As a further considera-
tion for the drilling of said wells, the party of the first
part agrees that in the event the party of the second part
has not received full payment for all wells drilled under
this contract out of one-half of seven-eighths of the first
oil produced and saved from said wells, as above pro-
vided, within two years from this date, to pay to the
party of the second part the amount then remaining due
or unpaid on the price of said wells under this contract.”’
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It is conceded that full payment had not been made
to Hoffman of the amount agreed to be paid for drilling
the wells out of the part of the oil produced and saved
within two years from the date of the contract, as pro-
vided therein, and it is not claimed that he or his assignee
had been paid the amount earned for drilling the wells
under the terms of the contract, but only that his right to
payment out of the production of such oil was limited to
two years, and thereafter he could only recover the bal-
ance due from the party of the first part in the contract,
or his successors to the leasehold. There is no expression
in the contract disclosing the intention to limit the pay-
ment for the wells out of specified portions of the oil
produced and saved to any particular time, the contract
providing only for payment of one-half of seven-eighths -
of all the oil produced and saved from the wells drilled,
until the said party of the second part shall have been
paid out of such oil $10,500 for each of said wells.

The last clause of the drilling contract provided no
forfeiture or limitation of the right of the contractor to
the consideration agreed to be paid, but only an addi-
tional method for payment of the balance due him for
drilling the wells, as a further consideration for the
drilling, if the full amount earned had not been received
or paid by one-half of seven-eighths of the oil produced
and saved from the wells at the end of two years. It is
true that the party of the first part, the owner of the
leases, had the right to pay the contractor or his as-
signee the amount remaining due on the price of the
wells under the contract, if it had not been paid out of
the oil produced and saved at the end of the two years,
and the contractor could have insisted upon such pay-
ment at that time without losing his right to continue to
receive one-half of seven-eighths of the oil produced

1 : id th +
from the wells drilled until he was fully paid the amount

still due. It was the payment of the consideration for
the wells drilled as agreed that terminated the con-
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tractor’s-right to receive payment under the contraect, in
~accordance with its terms, and the undisputed testimony
shows that the balance had not been paid.

Neither do we find anything in the record to sup-
port appellee’s contention that the conduct of Hoffman,
or his assignee, had given the contract a particular con-
struction inconsistent with or different from its plain
meaning, as expressed therein. Nor is there any merit
in appellee’s claim that the chancery court had con-
strued the contract in accordance with their contention
here as a limitation on the contractor’s right to receive
the portion.of oil in payment for the drilling of the
wells to a period of two years, or that the question is
concluded or res judicata by the decree not appealed
from. He recites the decree rendered on another judg-
ment of that court, appointing another receiver as
follows:

¢ And it appearing to the court that under the terms
of said contract that said P. L. Hoffman was to receive
one-half of seven-eighths of the oil produced and saved
from certain lands described in said contract for a
period of two years, and said two years have already
expired, and there still being an indebtedness due the
said Hoffman under said contract, it is hereby adjudged
and decreed by the court that the said P. L. Hoffman
shall continue to receive one-half of seven-eighths of the
0il produced and saved from the premises and leases
described in said contract until he has received the
amount adjudged to be due him by the court, or until
further orders of this court.””

The decree does recite that under the terms of the
contract that it appeared that Hoffman was to receive
one-half of seven-eighths of the oil produced and saved
from certain lands deseribed in the contract ‘‘for a
period of two years, and said two years have already

“expired,”’ but it also recites, ‘‘and there still being an
indebtedness due the said Hoffman under said contract,
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© it is hereby adjudged and decreed by the court that the
said Hoffman shall continue to receive one-half of
seven-eighths of the oil produced and saved from the
premises and leases desecribed in said eontract until he
has received the amount adjudged to be due him by the
court or until further orders of this court.”” The court
did not, however, indicate, and certainly did not hold
in this statement, that the contract provided the con-
tractor should only receive one-half of seven-eighths of
the oil produced and saved from the lands for a period
of two years, but did say the two years had already ex-
pired. It also finds an indebtedness still due Hoffman
under the contract, and adjudged and decreed that Hoff-
man shall continue to receive one-half of seven-eighths of
the oil produced and saved from the premises and leases
described in said contract until he has received the
amount adjudged to be due him by the court. There is not
only nothing inconsistent in this decree with the contrac-
tor’s right to receive the oil in payment of the amount due
for drilling the wells, but it is an express adjudication
that he shall continue to receive the oil produced and
saved from the premises until he receives the amount
adjudged to be due him, regardless of the fact that the
two years had already expired, being an adjudication,
in fact that the two years was not a limitation of his
right to continue to receive the oil until he was fully
paid for the drilling. Tt follows that the court erred in
construing this contract otherwise than in accordance
with its plain meaning, as expressed therein, adjudging
that the contractor’s assignee had no right to receive the
consideration due under the contract after the two years
had expired, nor any right of preference in the disposi-
tion of the proceeds of the lands sold for payment of
the debts. The parties all being before the court, it had
the right to order a sale of the property, free of all
claims, liens and incumbrances, for disposition of the
proceeds among the parties entitled thereto upon proper
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adjudication of their rights. Then, too, appellant Davis
asked a sale of the property, subject to his rights how-
ever. 2 Tardy’s Smith on Receiver’s, 1798; State v.
Superior Court of King County, 128 Wash. 253, 222 Pac.
492; Pilliod v. Angola R. & Power Co., 46 Ind. App. 719,
91 N. E. 829; First Natl. Bank v. Powell Bros., 128 La.
961, 55 So. 090 In re Gimbel, 294 Fed. 883.

The court erred also in bolding the balance of the
compensation due under the Hoffman contract to be &
common claim and not entitled to preference. He had
the right to receive under the terms of the contract, of
which he was assignee, one-half of seven-eighths of all
‘the oil produced and saved from the wells drilled until
he was fully paid the amount agreed to be paid as con-
~sideration therefor, and this without deduction for any
expense of producing and saving the oil, so far as is dis-
closed by the record. He was entitled therefore to have
the property sold to satisfy his claim, if the appellees had
ceased to operate the leases and produce oil, and to the
satisfaction of this indebtedness against the property of
the appellees, from which the oil was produced by the
drilling of the wells under the terms of the contract,.and,
necessarily, the right to preference in payment of his
claim out of the proceeds realized from the sale of the
property free from all other claims, liens and incum-
brances, and the court erred in holding otherwise. The
appellant, Davis, could have protected his rights by bid-
ding on the property sold enough to provide for payment
of his claim, or have received the whole property from
which the oil was to be produced, if others had not in-
creased the bid, and would in no wise have suffered in-
jury from the sale order.

The decree will be reversed for the errors desig-
nated, and the cause remanded with directions to ren-
der a decree for payment first of appellant’s claim for
balance of compensation due for drilling the wells under
the driller’s contract assigned to him, and for distribu-
tion of the remainder of the proceeds of the sale in ac-



cordance with the principles of equity and not inconsis-
- tent with this opipi(_)n. It is so ordered.



