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AMERICAN BANK & TRUST COMPANY V. LANGSTON. 

Opinion delivered December 16, 1929. 

1. GARNISHMENT—EQUITABLE GARNISHMENT—CLAIM AGAINST SEWER 
DISTRICT.—A bank, to which a sewer contractor assigned all 
amounts due him from the sewer district, acquired only such 
rights as the contractor had, and could impound by equitable 
garnishment bnly such part of the fund retained by the district 
from sums due to the contractor as the district had, subject to 
prior liens or equities of other parties. 

2. MUNICIPAL CORPORATIONS—SEWER DISTRICT — LIEN FOR MONEY 
LOANED.—A bank, by lending money to a sewer contractor to aid 
him in performing his contract to construct the sewer, acquired 
no lien thereby. 

3. MUNICIPAL CORPORATIONS—SEWER DISTRICT—RESERVATION OF PER-

CENTAGE.—The percentage reserved in a contract by a sewer dis-
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trict out of each monthly estimate served not only to secure the 
district against any loss it might sustain on account of the non-
performance of the contract, but also to secure any others who 
had any rights under the contract. 

4. MUNICIPAL CORPORATIONS—SEWER DISTRICT—ASSIGNMENT OF CON-
, TRACTOR'S RIGHTS .—A bank lending money to a sewer contractor, 

and taking an assignment of all his rights under the contract with 
the sewer district will be held to have knowledge of the terms of 
said contract, and of the obligations of the contractor's surety 
under the bond required by statute, and the rights of parties 
which had become vested before such loan was made could not 
be divested by any subsequent assignment by the contractor to 
the bank. 

5. SUBROGATION—ADVANCES TO DISCHARGE LIEN S.—The surety on a 
sewer contractor's bond, having obligated itself to pay for the 
material and labor employed in construction of the sewer, was 
not a volunteer in making such payments, and thereby became \ 
subrogated to the rights of the sewer district in the sum due the 
contractor retained by the district pending completion of the 
contract. 

6. SURROGATION—PRIORITY.—An assignee's claim against a fund 
retained by a sewer district from amounts due to a sewer con-
tractor pending completion of the contract held subordinate to 
the claim of a surety on the contractor's bond by reason of hav-
ing paid bills for material and labor. 

7. SUBROGATION—PRIORITY.—The equity of a surety on a bond given 
by a contractor who, by reason of the contractor's default, has 
been obliged to pay materialmen and laborers, is superior to that 
of a bank lending money to the contractor, and taking an assign-
ment of the amounts te- become due under the contract. 

8. SUBROGATION—RIGHTS OF CREDITOR .—A surety, though a paid 
one, who is compelled under bond or contract to pay the prin-
cipal's debt is entitled to subrogation to the creditor's rights in 
sums due to his principal; the question as to what induced the 
surety to assume the obligation being immaterial. 

9. MUNICIPAL CORPORAT ION S SEWER DISTRICT — ENGINEER'S INCI-
DENTAL EXPENSES.—A provision in a sewer contract for payment 
of additional compensation to engineers during the period of 
delay in completing the work after the date stipulated in the 
contract at the rate of $350 per month, "and all expenses inci-
dent to the work," held not to entitle them to compensation paid 
to an assistant engineer employed by them; such clause referring 
only to their personal expenses. 

10. DAMAGES—DELAY IN COMPLETING SEWERS—LIQUIDA1	ED DAMAGES.  
Where a contract for construction of a sewer gave ample time 
for construction of the work, and the parties stipulated that $15
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should be the measure of damages for each day's failure to com-
plete the work within the time specified, the amount specified will 
be held to be liquidated damages, the damages being uncertain, 
and the amount specified reasonable. 

11. SUBROGATION—RIGHTS OF CREDITOR.—The surety on a sewer con-
tractor's bond expressly requiring payment of all bills for ma-
terial and labor held entitled to subrogation to the sewer dis-
trict's rights against the contractor on payment of claims for 
labor and materials duly transferred to the surety before pay-
ment, though thebond was not filed as required by statute. 

12. SUBROGATION—SEWER DISTRICT—DISALLOWANCE OF CLAIMS.—Where 
the surety of a sewer contractor paid claims which the surety 
was not bound to pay under its bond and contract with the dis-
trict, the surety's claim of subrogation therefor was properly dis-
allowed. 

Appeal from Logan Chancery Court, Northern Dis-
trict ; John E. Chambers, Chancellor ; affirmed. 

STATEMENT OF FACTS. 
The American Bank & Trust Company brought this 

suit in equity against Ralph W. Langston and Sewer 
Improvement District No. 2 of Paris, Arkansas, and the 
commissioners thereof, to recover the sum of $15,547.35, 
alleged to be due plaintiff by said Langston, and plain: 
tiff also sought to impound by equitable garnishment 
any funds owed by the sewer district to Langston. 

The "United States Fidelity & Guaranty Company 
was allowed to file an intervention as surety of said 
Langston, the principal contractor, and claims to be sub-
rogated to the rights of the sewer district to whatever 
funds might be in its hands for the construction of the 
sewer in the district. 

Ford & McCrea were engineers for the sewer dis-
trict, and were allowed to intervene and to set up claim 
for an additional amount alleged to be due them as such 
engineers. 

The sewer district claimed liquidated damages for a 
part of the money in its hands on account of Langston N. 
having failed to complete the sewers within the time 
specified in the contract. 

The record shows that the sewer district was legally 
organized under the statutes of the State, and that it



646 AMERICAN BANK & TRUST CO. v. LANGSTON. [180 

entered into a written contract with Ralph W. Langston 
to construct and complete a sewer system for said dis-
trict in the city of Paris, Logan 'County, Arkansas. The 
contract was executed on March 24, 1926, and required 
the contractor to construct the sewer system, furnishing, 
at its own expense and cost, all material, equipment and 
labor, and to give a surety bond in the sum of $133,000, 
which was double the amount of the contract price. The 
specifications, plans and proposals were made a part of 
the contract. It was provided that the proposed im-
provement should be completed by the contractor on or 
before September 2, 1926. It was not completed and 
accepted by the sewer district until February 21, 1927. 
The contract provided that payments on the work should 
be made on the last day of each month on an approximate 
estimate made by the engineers, and that the contractor 
should be paid 90 per cent. of said estimated cost, less 
all amounts previously paid. The contract further pro-
vided that, upon the' completion of the work, the con-
;tractor should notify the engineers, who should imme-
diately make such inspection and tests as were provided 
for in the contract. When the engineers find the work 
satisfactory, it is made his duty to render a final esti-
mate, and the contractor is to be paid 95 per cent. of it, 
less all previous payments. Before this !payment is 
made, the contractor must furnish the sewer district 
with a certificate under oath that he has paid all bills for 
material and labor, and has the written consent thereto 
of the surety company making the bond. Another sec-
tion of the contract provides that the time of completion 
is the essence of the contract, and that the board of 
commissioners will deduct from the estimate as liquidated 
damages an amount equal to $15 for each day's delay in 
completion over the time stipulated. Another section 
provides that, should it appear at any time that the work 
is not being prosecuted with sufficient diligence to insure 
its completion within a reasonable time, the engineers 
may notify the contractor to employ additional help, and, 
should he fail to do so, the board may employ such help.
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The contract also provides that the construction bond 
must guarantee the faithful performance of the contract, 
and protect the district against all claims for labor and 
material. The bond is required to be made by a satis-
factory surety company, organized in conformity with 
the law, and doing business in the State of Arkansas. 
The bond itself is conditioned that the principal con-
tractor shall well and truly perform all the terms of the 
contract, and shall pay all bills for material and labor 
used in said work, including those due to subcontractors. 
A right of action is given to subcontractors and all others 
who have furnished material or labor on the work, 
against the surety company and principal of the bond. 
The bond further provides that any recoveries thereon 
by materialmen, laborers or subcontractors shall be 
postponed in payment until all claims under the bond 
by the district have been paid in full. 

The bank proved that it had advanded to the con-
tractor the sum of money sued for in its complaint. The 
surety company proved that it had paid out the sum of 
$7,403.61. Retained percentages remaining in the hands 
of the sewer district amounted to $10,639.64; the bank 
also showed that Langston had assigned to it all amounts 
due him by the sewer district, and that garnishment was 
sued out and duly served on the sewer district at the 
time the suit was ,filed. It was shown that the surety 
company had paid off the judgment recovered against 
it by holders of claims for labor and material in the 
sum of $6,406.81. 

The contract provided that the engineers should be 
paid a certain percentage of the cost of construction, 
and this amount was paid them. Section 30 of the con-
tract provides that the contractor shall pay all engineer-
ing expenses between the date agreed upon for the com-
pletion of the work and the time of the final estimate at 
the rate of "$350 per month or fraction thereof, and all 
expenses incident to the work." The district paid the 
engineers at the rate of $350 per month during the time 
of the delay in the completion of the work, but refused
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to pay them the salary of an assistant at the rate of $275 
per month. 

It was decreed that the surety company is entitled 
by equitable subrogation to the funds in the hands of 
the sewer district in the sum of $5,944.62, which was a 
prior lien on said funds to that held by-the bank. It was 
further decreed that the bank has a lien on the balance 
of the funds in the hands of the sewer district amount-
ing to $2,100.02, which is prior to the liens of the other 
parties to the suit. It was further decreed that the in-
tervention of the engineers be dismissed for want of 
equity, and that the surety company receive from the 
sewer district the sum of $5,944.62 and the bank should 
receive from the district the remaining $2,100.02. 

Any other facts necessary to a determination of the 
issues raised by the appeal will be stated in the opinion. 

Both the bank and the engineers have prosecuted an 
appeal, and the surety company has been allowed a cross-
appeal. 

W. B. Rhyne, James B. McDonough and Anthony 
Hall, for appellant. 

Wm. M. Hall, Hill, Fitzhugh ,c0 Brizzolara and 
George A. Hall, for appellee. 

HART, C. J., (after stating the facts). The principal 
question raised by the appeal is the right of priority to 
the retained percentage fund as between the bank and 
the surety company, which may be settled as a question 
of law under the practically undisputed facts. The per-
centage reserved in the contract by the sewer district out 
of each monthly estimate served to secure it against any 
loss it might sustain on account of the nonperformance 
of the contract, and also served to secure any others who 
had any rights under the contract. The right of the 
parties to retain a specified percentage dates from the 
time the contract was entered into. The right cef the 
bank under its assignment also dates from the execution 
thereof. The bank, by the assignment to it by Langston 
of all his rights under the contract with the sewer dis-
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trict, acquired only such rights as Langston had, and 
by its equitable garnishment could only impound in its 
favor such part of the retained percentage fund as the 
sewer district has, unaffected by prior liens or equities 
of other parties. The sewer district made no contract 
with the bank to pay it any amount it might pay out to 
Langston to aid him in performing his contract for the 
construction of the sewers. The bank was a mere volun-
teer. It loaned Langston a certain amount of money, and 
it did not acquire any liens of any kind by loaning money 
to Langston to be used in the construction of the sewers. 
On the other hand, the surety company bound itself by 
the execution of the bond to pay all bills for material 
and labor used in the work. It was obligated to do this, 
and took an assignment of all the claims for labor and 
material used in the work when it paid the same. Thus 
it will be seen that the retained percentage in the con-
tract was not only for the benefit of the sewer district 
and operated as an equitable assignment of the fund to 
it for any loss or damage suffered by it in the nonper-
formance of the contract by Langston, but was for the 
benefit of any one else who had acquired rights and in-
curred obligations under said contract and bond exe-
cuted for its faithful performance. The bank knew that 
Langston had executed a contract with the sewer dis-
trict for the construction of the sewer, and it will be 
deemed to have knowledge of the terms of said contract 
and the obligation of the surety under the bond, which 
was required by statute. The rights of these parties had 
become vested before Langston made any contract with 
the bank, and could not be divested by any subsequent 
assignment made by Langston to the bank of his rights 
under the contract. 

The bank knew, when it took the assignment from 
Langston, that its value depended upon whether or not 
the contract with the sower district could be executed by 
Langston at a profit. The contract of the sewer district 
with Langston provided for a stipulated percentage to be 
retained until the completion of the contract. This was
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not only to protect the district against any claims against 
the contractor, but also served to protect the surety com-
pany and laborers and materialmen. This is so because 
the contract expressly provides that Langston is to dis-
charge and pay such claimants, and shall give a surety 
bond in double the amount of the cost of construction for 
the faithful performance of his contract. The bond is 
conditioned that the principal shall pay all bills for mate-
rial and labor used in the work. Under the terms of the 
contract and bond, the district had a right to recover from 
Langston any amounts it might pay to discharge any legal 
liability against Langston for the faithful performance 
of his contract. The surety company was not a volunteer 
in the premises. Under its bond it became obligated to 
pay all bills for material and labor used in the work. 
Having done so, it became subrogated to the rights of 
the sewer district. The surety company, by the terms of 
the bond and contract, became obligated to pay the la-
borers and materialmen, and thus release the contractor 
from his obligation to them, and to the same extent re-
leased the sewer district from all obligations to see that 
the laborers and materialmen were paid. Having done 
this, not as a volunteer, but by reason of contract obliga-
tions with the sewer district, entered into before the 
commencement of the work, it was entitled in equity to 
subrogation to any right of the sewer district arising 
through the contract by it with Langston for the con-
struction of the sewer, and the bank's claim, by reason 
of the assignment, is subordinate to the claim of the 
surety company. Prairie State Bank v. Uwited States, 
164 U. S. 227, 17 S. Ct. 142; Henniggsen v. United States 
Fidelity & Guaranty Co., 208 U. •S. 404, 28 S. Ct. 389 ; 
Hardaway v. National Surety Co., 211 U. S. 552, 29 S. Ct. 
202; Waco County v. New England Equitable Insurance 
Co., 88 Ore. 465, 172 Pac. 126; Canton Exchange Bank v. 
Yazoo Connty, 144 Miss. 579, 109 So. 1 ; Lewis v. United 
States Fidelity (0 Guaranty Co., 144 Kentucky 425, 138 
S. W. 305; National Surety Co. v. Berggren, 126 Minn.
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128, 148 N. W. 55 ; Massachusetts Bonding Co. v. Ripley 
County Bank, 208 Mo. App. 560, 237 S. W. 182; and Mary-
land Casualty Co. v. Washington National Bank, 92 
Wash. 500, 159 Pac. 689. 

That the equity of a surety on a bond given by the 
contractor, who, by reason of the contractor's default, 
has been obliged to pay materialmen and laborers, is 
superior to that of a bank loaning money to the con-
tractor, secured by the assignments of amounts ,to be-
come due, has been recognized by this court in Fidelity 
& Deposit Co. v. Merchants' & Farmers' Bank, 120 Ark. 
519, 179 S. W. 1019. In that case the court quoted with 
approval from the case of Prairie State National Bank v. 
United States, 164 U. S. 227, 17 S. Ct. 142, the following: 

" That a stipulation in a building contract for the 
retention, until the completion of the work, of a certain 
portion of the consideration, is as much for the indemnity 
of him who may be guarantor for the performance of the 
work as for him for whom the work is to be performed; 
that it raises an equity in the surety in the fund to be 
created; and that a disregard of such stipulation by the 
voluntary act of the creditor operates to release the 
sureties, is amply sustained by authority." 

These authorities also hold that the surety cannot be 
denied the right to subrogation in cases like this because 
it is a paid surety. Subrogation is allowed because the 
surety has paid the debt of his principal under his obliga-
tion to do so. The question as to what induced the surety 
to assume the obligation cannot be considered in deter-
mining his rights. If he has been compelled under the 
bond or contract to pay the debt of his principal, he is 
entitled to be subrogated to the rights of the creditor. 

It is next insisted that the decree should be re-
versed because the engineers were not allowed to re-
cover the sum they paid for an assistant engineer during 
the period of delay in the completion of the contract. 
The engineers claimed this right under § -30 of the con-
tract. This section provides for an additional com.pensa-
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tion to the engineers during the period of time of the 
delay in the completion of the work at the rate of "$350 
per month or fraction thereof, and all expenses incident 
to the work." The engineers were paid at the rate of 
$350 per month for the period of time in which the com-
pletion of the work was delayed after the date stipulated 
in the contract for the completion of it. They were also 
paid tbe stipulated percentage for the work that was 
done by them under the contract up to the date specified 
for its completion. Their claim, however, is that the 
decree should be reversed because under the clause, "and 
all expenses incident to the work," they were entitled to 
compensation which they paid to an assistant at the rate 
of $275 per month. We do not agree with them in their 
construction of the contract. We think that the clause 
in question means the personal expenses of the engineer 
in the work. It did not mean that they might employ 
other engineers to do the work for -them, and call this 
expense incident to the work. They have not shown that 
they were out any personal expenses incident to the work 
between the date the sewer system was required to be 
completed under the contract and the date it was com-
pleted. Hence the chancellor properly disallowed their 
claim for additional compensation. 

The court was also justified in its finding that the 
sewer district was entitled to recover liquidated dam-
ages in the sum of $2,595, and that, on this account, the 
sewer district only had in its hands, as retained percent-
age under the contract, the sum of $8,044.64. Section 29 
of the contract provides that the time of completion is 
the essence of the contract, and that the board will deduct 
from the estimate, as liquidated damages only, an amount 
equal to $15 per day for each day's delay in completion 
over the specified time of completion. This was done. 
The contract •price was $66,849.60. The contract gave 
amplP timP fnr tho et-Instruction of the work, and it is 
clearly ascertainable that the parties intended the sum cs 
stipulated to be the measure of damages for breach of the 
contract by the contractor. The damages were uncer-



ARK.] AMERICAN BANK & TRUST CO. v. LANGSTON.	653 

taM, and the amount stipulated was not unreasonable. 
The importance of completing the sewer within the time 
limit was evident, and the parties had a right, under the 
circumstances, to agree that $15 per day should be the 
measure of damages for the delay by the contractor in the 
performance of the contract. Robins v. Plant, 174 Ark. 
639, 297 S. W. 1027, 59 A. L. R. 1128. 

It does not make any difference that the bond was 
not filed as required by statute. Its provisions were as 
broad as the statute, and expressly provided that the 
surety shall pay all bills for material and labor used in 
the construction of the system of sewers ; and the proof 
shows that the amounts paid by the surety company 
were for amounts for material and labor in the construc-
tion work, and in each instance the claimant obtained 
judgment on an express finding that the claim was for 
labor performed or material used in the construction of 
the sewer, and the claim was duly transferred to the 
surety company before it was paid. This was sufficient. 
Leslie Lumber & Supply Co. v. Lawrenm, 178 Ark. 573, 
11 S. W. (2d) 458; 2Etna Casualty & Surety Co. v. Big 
Rock Stone & Material Co., ante p. 1, 20 S. W. (2d) 180. 

On the cross-appeal but little need be said. The 
attorney or agent for the surety company who had charge 
of settling the claims of materialmen and laborers prac-
tically admitted that the claims disallowed by the court 
were not such claims as were required to be paid by the 
surety company under its bond and contract with the 
district. Hence the court properly disallowed them. 

The result of our views is that the decree of the chan-
cery court will be affirmed, both on the appeal and the 
cross-appeal.


