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Narionan BANK.

Opinion delivered November 25, 1929.

1. CONTRACTS—CONSIDERATION.—Where the mortgagee of a crop
to be grown on certain land was made a party defendant in a
foreclosure suit brought by the mortgagee of the land, post-
ponement of the sale from June to September held a sufficient
consideration to support an agreement that the mortgagee of
the land should have an interest in the crop.
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2. MORTGAGES—WAIVER OF RIGHTS UNDER FORECLOSURE SALE.— W here
the mortgagor purchased the mortgaged land at foreclosure sale,
but was unable to make the payment, his rights and those of a
mortgagee of the crop were waived by their acquiescence in a
second foreclosure sale of the land.

3. MORTGAGES—AGREEMENT AS TO DIVISION OF CROP.—Where the
mortgagee of a crop agreed that if the mortgagor of the land
should purchase the land at foreclosure sale, the mortgagee of
the land should have an interest in the growing crop, and the
mortgagor purchased, but failed to make payment, whereupon
the land was resold to the mortgagee of the land, it was proper
to award to the latter an interest in the crop as agreed.

Appeal from Arkansas Chancery Court, Northern
District; H. R. Lucas, Chancellor; affirmed.

John L. Ingram, for appellant.

John W. Moncrief and A. G. Meehan, for appellee.

Humprreys, J. This is an appeal from a decree of
the chancery court of Arkansas County, Northern Dis-
trict, awarding rents in the sum of $791.39 out of the pro-
ceeds of a rice crop grown and harvested in the year 1927
by George Carlson, on a farm in said county owned by
his wife and himself, half and half, upon petition of ap-
pellant for a distribution of said rent in a foreclosure
proceeding, wherein’the appellee herein, People’s Na-
tional Bank, was plaintiff, and appellant herein and
George and Ramona Carlson were defendants. Appel-
lant’s petition for a distribution of the rent was heard
by the trial court upon an agreed statement of facts, in
substance, as follows:

On January 16, 1925, George and Ramona Carlson
borrowed $12,000 from the People’s National Bank of
Stuttgart, and secured same by a mortgage on the south
half of section 17, township 3 south, range 4 west, in said
county. They defaulted in payment of same at matur-
ity, whereupon appellee herein instituted a foreclosure
proceeding against the Carlsons, in which appellant
herein, mortgagee of the 1927 rice crop grown on said
land, was made a party defendant. The rice crop of
1927 had been planted after the foreclosure suit was in-
stituted, and before or about the time the decree therein
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was rendered. The foreclosure decree, rendered on the
6th day of June, 1927, recited that the sale of the land
should not take place prior to September 14, 1927. It
also recited: ‘‘that one-fifth of the rice grown on said
land shall be treated as rent for the year 1927, and it, or
the proceeds derived from the sale of it, shall be de-
livered to Floyd A. Wingo and A. G. Meehan, and, in the
event the plaintiff (appellee herein) becomes the pur-
chaser of this land at said foreclosure sale by the com-
missioner for debt, interest and costs, or less, then it shall
be entitled to the rent above mentioned, and the above
Floyd Wingo and A. G. Meehan shall pay over to the
said plaintiff (appellee herein) the said amount received
as rent for the year 1927; but, in the event some third
party shall become the purchaser of said land for a sum
in excess of the debt, interest and cost at the time of said
sale, then the one-fifth rent from said land for the year
1927 shall be paid into the registry of the court, and dis-
tributed according to the priorities declared by the court;
that said sale or foreclosure of said land shall not affect
the lien of the mortgage in favor of the First National
Bank of Stuttgart, Arkansas, upon four-fifths of the rice
crop raised during the year 1927, but said mortgage shall
be a lien upon said crop to said extent, and shall be supe-
rior to the rights of any parties hereto or superior to the
rights of any purchaser at the sale hereunder, the mort-
gage referred to being one executed by George Carlson
in favor of the First National Bank.”” On or about the
14th day of September, 1927, the land was sold under said
decree, at which sale the appellee herein made a first bid
of $10,000, and the defendant, George Carlson, made a
second bid of the debt, interest and costs and one dollar,
which became the purchasing bid. Immediately after
the purchase the defendant, George Carlson, executed a
bond with approved security to pay the amount he bid.
The sale was not reported to and approved by the court.
Ninety days after the sale the commissioner demanded
the purchase money-upon the sale from George Carlson,
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which he was unable to pay, and from the bondsmen, who
refused to pay same. Shortly thereafter said commis-
sioner, at the instance and request of appellee herein,
and without the former sale having been set aside, read-
vertised and again sold said land at public sale, at which
the appellee here became the purchaser for its debt, in-
terest and costs, including the costs of the first and prior
sale. Defendant, George Carlson, was present at the sale,
and made no protest of the resale by the commissioner.
Neither Ramona Carlson nor the First National Bank,
appellant herein, was present at the sale. The sale was
reported to the court on the 5th day of March, 1928, and
was approved and confirmed by the court without any
objection on the part of the Carlsons or the appellant
herein.

Appellant first contends for a reversal of the decree
awarding the rents to appellee because the recital in the
original foreclosure decree set out in full above was un-
warranted by the pleadings, and without consideration.
It is true that the complaint made no allegation concern-
ing the rice crop which had been planted a short time
before the rendition of the decree. At the time of the
rendition of the decree appellant was the holder of a
mortgage on the unmatured crop of rice. An immediate
foreclosure and sale of the land would have prevented
George 'Carlson from maturing the erop, and appellant
from recovering anything on its mortgage. Neither the
Carlsons nor appellant herein interposed any defense to
the foreclosure proceeding. They were made parties,
appeared, and approved a decree which the court ren-
dered on June 6, 1927. Tt is apparent that the sale was
postponed until September 14, 1927, in order that Gieorge
Carlson might mature the crop, and the appellant receive
something out of the crop to apply upon its crop mort-
gage. The decree, having been approved by all parties
to the suit, was necessarily a consent decree, and a post-

" ponement of the sale was a sufficient consideration to sup-
port the recital in the decree.
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Appellant next contends for a reversal of the decree
awarding the rents to appellee because the first sale, at
which George Carlson purchased, was never set aside,
and for that reason the second sale, at which appellee
purchased the property, was void. George Carlson and
his bondsmen did not carry out the first sale, and he as-
sented to the second sale by failing to enter a protest
thereto. The second sale was reported to the court and
confirmed without any objection or exception by either
of the Carlsons or appellant. All rights of appellant and
Carlson were waived by their acquiescence in the second
sale. '

The next and last contention of appellant for a re-
versal of the decree awarding the rents to appellee is
that, under the bid of appellee at the second sale, its debt,
interest and costs were satisfied, and that it had no right
to the rents in addition thereto. Under the terms of the
original decree, appellant agreed that, in case appellee
should buy the property at the sale on bid of its debt,
interest and costs, it should have, in addition thereto,
one-fifth of the rice crop, designating said one-fifth as
rent for same. Appellee became entitled to this by vir-
tue of the extension granted to George Carlson, which

. enabled him to mature the crop, and which gave him fur-
ther time to procure money with which to pay off the
mortgage in case he should decide to do so. This exten-
sion redounded to the benefit of appellant, who was the
mortgagee of the ecrop, because, without the extension, it
would have received nothing under its mortgage out of
the rice crop. :

No error appearing, the decree is affirmed.
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