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SANDERS V. FLENNIKEN. 

Opinion delivered November 11, 1929. 
1. QUIETING TITLE—JURISDICTION OF EQUITY.—A suit to cancel cer-

tain conveyances as clouds upon plaintiffs' title is purely of 
equitable cognizance, though plaintiffs ask that title to the land 
be declared in themselves, and that they have possession under 
claim of title. 

2. EQurrY—LAGHEs.—The doctrine of laches is entirely a defense in 
equity, and, if the facts justify it, constitutes a bar to the relief 
asked by plaintiffs. 

3. EQUITY—LAGHES.—Mere lapse of time before bringing suit, with-' 
out change of circumstances or in the relation of the parties, will 
not constitute laches; it must appear, not only that the delay was 
unnecessary, but that by reason of the delay some change has 
occurred in the condition or relation of the parties to the prop-
erty which would make it inequitable to enforce the claim. 

4. EQUITY—LACHES—CHANGE OF CONDMON.—Where plaihtiffs, know-
ing their rights, took no steps to enforce them until the condi-
tion of the defendants has in good faith so changed that they 
cannot be restored to their former state, if the rights should be 
enforced, delay becomes inequitable and operates as a species 
of estoppel against 'assertion of the right. 

5. EQUITY—LACHES—CONSTRUCTIVE NUTICE.—When the question of 
laches is in issue, the plaintiff is chargeable with such knowledge 
as he might have obtained upon inquiry, provided the facts known 
to him were such as to put the duty of ihquiry upon a man of 
ordinary intelligence. 

6. QUIETING TITLE—LACHES. —Where plaintiffs, claiming certain land, 
delayed bringing suit to set aside a mortgage foreclosure sale for 
18 years, during which time defendants paid the taxes, and in the 
meantime oil in the land had been discovered, rights had accrued, 
and large sums had been expended in developing the land, and 
material witnesses had died, held plaintiffs were guilty of laches. 

Appeal from Union 'Chancery Court, Second Divi-
sion ; George M. LeCroy, Chancellor ; affirmed. 

STATEMENT OF FACTS. 

This is the second appeal in this case. Appellants 
brought this - suit in equity against appellees, claiming 
title to a tract of land containing forty acres, and seek-
ing to cancel, as clouds on their title; certain conveyances 
under which appellees assert title. The chancery court 
sustained a demurrer to the complaint, and upon appeal
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the decree was reversed, because the complaint did not 
state facts showing that appellants were barred of relief 
by limitations, nor did it state any facts upon which the 
doctrine of laches could be invoked. The court said that 
appellees had color of title to the whole tract, but that it 
was not shown in the complaint that they had occupied 
the land for any particular period of time, or that they 
had paid the taxes on the land, or that there had been any 
change in the relationship of the parties so as to call for 
an application of the doctrine of laches. Sanders v. 
Flenniken, 172 Ark. 454, 289 S. W. 485. 

Upon the remand of the case appellants introduced 
evidence tending to establish their claim of title to the 
land. According to tbeir evidence, Sylvia Norris died 
intestate, owning said land, in 1899. She left surviving 
her a son, Seaborn Sanders, as her sole heir at law. He 
also died intestate, leaving surviving him as his sole heirs 
at law appellants in this action. Riley Sanders and Neil 
Sanders', two of the children and heirs at law of Seaborn 
Sanders, deceased, continued to live on the land in ques-
tion. They both married before 1902, and in 1903 exe-
cuted a deed of trust on the land to Young and Anderson 
to secure an indebtedness which they owed them. J. L. 
Primm was named as trustee in the deed of trust. They 
did not know that there had been any foreclosure of the 
deed of trust until the year their mother died, which was 
1919. After the death of their father, his mother mar-
ried Gip Coulter, and lived with him on the land for two 
or three years, until he died, in 1909. Their mother con-
tinued to reside on the land for some years thereafter, 
and sometimes some of her children would live with her. 
Riley Sanders, Lou Cotton and Mary Burns, all children 
of Seaborn Sanders, continued to live in the vicinity 
where the land was situated until the present suit was 
brought in May, 1925. The other children continued to 
live either near the land or in the same locality. There 
were two houses on the land, which were finally burned 
down; and a part of the land was cleared and in cultiva-
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tion. About twelve acres of the land is now susceptible 
of cultivation, and could now be cultivated if a little work - 
was done in repairing fences. 

According to the evidence for appellees, J. L. Primm, 
trustee in the deed of trust from Riley and Neil Sanders 
to Young and Anderson, came to the office of Marsh & 
Flenniken, in the early part of 1906, and stated that he 
had been requested to foreclose the deed of trust. They 
were asked to assist him. Neill C. Marsh, one of the mem-
bers of the firm, drew up a petition to a justice of the 
peace to appoint appraisers. He prepared other neces-
sary papers, and the land, after being duly advertised, 
was sold under the power of sale contained in the deed 
of trust, by the trustee, and Marsh & Flenniken became 
the purchasers at the sale for the sum of $75. After a 
year had elapsed the trustee executed to them a deed, 
pursuant to the terms of the deed of trust. Alymer 
Flenniken, a member of the firm of Marsh & Flenniken, 
rented the land to Gip Coulter, and he lived on it about 
two years. In 1911 Alymer Flenniken rented the land to 
Andrew Bilyeu, and he lived on it for two years. Bilyeu 
had some kind of arrangements made to purchase the 
land, but moved off without completing his contract for 
the purchase of it. In 1917 Flenniken sold the timber on 
the land. In 1918 Marsh conveyed his interest in the 
land to Flenniken. From 1906 until 1918 Marsh & Flen-
niken paid the taxes on the land each year. After that, 
Alymer Flenniken continued to pay the taxes on the 
land until he conveyed the same to his wife, Mrs. Mary 
Flenniken, and Mrs. Flenniken has paid the taxes on the 
land ever since. In June, 1922, Mrs. Mary Flenniken 
executed an oil lease on the land to the Humble Oil and 
Refining Company. That company explored the land for 
oil, and discovered oil before this suit was brought. The 
company paid Mrs. Mary Flenniken $20,000 as a con-
sideration for the lease and $32,000 in royalties under 
the lease. J. L. Primm and Young and Anderson all 
died before this suit was brought. Alymer Flenniken
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also died before the suit was instituted. The justice of 
the peace who appointed the appraisers in the foreclos-
ure of the deed of trust is dead, and a surveyor who sur-
veyed the land for Marsh & Flenniken after they pur-
chased at the foreclosure in the deed of trust is also dead. 

Other facts will be stated or referred to in the 
opinion. 

The chancellor found that appellants were guilty of 
laches, and a decree was entered of record dismissing 
their complaint for want of equity. The case is here on 
appeal. 

A. D. Murphy, M. L. Aliday and R. M. Hutchins, for 
apip ellant. 

Marsh, McKay & Marlin, f or appellee. 
HART, C. J., (after stating the facts). Appellants 

brought this suit in equity, and asked that certain con-
veyances by appellees be canceled as clouds upon their 
title. Such a suit is of purely equitable cognizance, al-
though appellants ask that the title to the land be also 
declared in themselves, and that they have possession 
under their claim of title. 

Appellees pleaded in bar of the recovery of the land 
by appellants that they were guilty of laches. The doc-
trine of laches is entirely a defense in equity, and, if the 
facts justified it, constituted a bar to the right of appel-
lants to the relief asked by them. 

Mere lapse of time before bringing suit, without 
change of circumstances or in the relation of the parties, 
will not constitute laches. Not only must there have 
been unnecessary delay, but it must appear that, by rea-
son of the delay, some change has occurred in the condi-
tion or relation of the parties to the property which would 
make it inequitable to enforce the claim. So long as the 
parties are in the same condition, a claim for land may 
be asserted within the time allowed by law. But when, 
knowing his rights, a party takes no steps to enforce 
them until the condition of the other party has, in good 
faith, become so changed that he cannot be restored to 

•
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his former state if the rights should be enforced, delay 
becomes inequitable, and operates as a species of estoppel 
against the assertion of the right. The disadvantage may 
come from loss of evidence, change of title, intervention 
of equities, and other causes ; but, when the court sees 
negligence on one side and injury therefrom on the other, 
it is a ground for denial of relief. This doctrine has 
been recognized and applied according to the facts of the 
particular case in a great many cases by this court. It 
would serve no useful purpose, and would make this opin-
ion too long to cite all of them. We deem it only neces-
sary to cite a few of them in which the doctrine has been 
applied in cases of this sort : Avera v. Banks, 168 Ark. 
718, 271 S. W. 970; Walker-Lucas-Hudson Oil Co. v. 
Hudson, 168 Ark. 1098, 272 S. W. 836; Horn v. Hull, 169 
Ark. 463, 275 S. W. 905 ; Langston v. Hughes, 170 Ark. 
272, 280 S. W. 374 ; Clark v. Friend, 174 Ark. 26, 295 S. 
W. 392 ; and Clark v. Wilson, 174 Ark. 669, 297 S. W. 1008. 

The doctrine of laches has also been recognized and 
applied by the Supreme Court of the United States in 
cases involving oil and mining lands. The case of Taylor 
v. Salt Creek Consolidated Oil Co., 285 Fed. 532, con-
tains a-review of the decisions of the Supreme Court of 
the United States in cases of this sort, and an instructive 
discussion of the reason for the application of the doc-
trine in oil and mining cases. In this connection, we 
quote from the opiniondn Patterson v. Hewitt, 195 U. S. 
309, 25 S. Ct. 35, the following : 

" There is no class of property more subject to sud-
den and violent fluctuations of value than mining lands. 
A location which today may have no salable value may 
in a month become worth_its millions. Years may be 
spent in working such property, apparently to no pur-
pose, when suddenly a mass of rich ore may be dis-
covered from which an unusual fortune is realized. Un-
der such circumstances, persons having claims to such 
property are bound to the utmost diligence in enforcing 
them, and there is no class of cases in whioh the doctrine 
of laches has been more relentlessly enforced."
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In Twin-Lick Oil Co. v. Marburg, 91 U. S. 587, the. 
court said :	- 

"Property warth thousands today is worth nothing 
tomorrow; and that which today would sell for a thou-
sand dollars at its fair value may, by the natural changes 
of a week or the energy and courage of desperate enter-
prise, in the same time be made to yield that much every 
day. The injustice therefore is obvious of permitting 
one holding the right to assert an ownership in such 
property to voluntarily await the event, and then decide, 
when the danger which is over has •been at the risk of 
another, to come in and share the profit. While a much 
longer time might be allowed to assert the right in re-
gard to real estate whose value is fixed, on which no out-
lay is made for improvement, and but little change in 
value, the class of property here considered, subject to 
the most rapid, pregnant, and violent fluctuations in value 
of anything known as property, requires prompt action 
in all to hold an option whether they will share its risks 
or stand clear of them." 

From these citations it will be seen that this court, 
as well as the Supreme Court of the United States, has 
uniformly recognized that, on account of the fluctuating 
.and uncertain values of oil and gas lands, parties assert-
ing title thereto must a-ct more promptly than in ordi-
nary cases in which -the values remain practically the 
same. 

Of course, it is equally well settled that, when the 
question of laches is in issue, the plaintiff is chargeable 
with such knowledge as he might have obtained upon in-
quiry, provided the facts already known to him were 
such as to put the duty of inquiry upon a man of ordi-
nary intelligence. Walker-Lucas-Hudson Oil Co. v. Hud-
son, 168 Ark. 1098, 272 S. W. 836; and Johnson v. Stand-
ard Mining Co., 148 U. S. 360, 13 S. ,Ct. 585. In the latter 
case the court said : 

"While there is no direct or positive testimony that 
plaintiff had knowledge of what was taking place with
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respect to the title or development of the property, the 
circumstances were such as to put him upon inquiry ; and 
the law is well settled that, where the question of laches 
is in issue, the plaintiff is chargeable with such knowl-
edge as he might have obtained upon inquiry, provided 
the facts already known by him were such as to put upon 
a man of ordinary intelligence the duty of inquiry." 

Tested by this well-settled rule, we think the court 
properly held that appellants were guilty of laches. Some 
of them resided in the same vicinity in which the lands 
were located at the time of their father's death, and have 
continued to reside there ever since. The rest of the ap-
pellants either have resided in the same community ever 
since their father's death or have lived in the same local-
ity. Although some of them stated that they had paid 
taxes during some of the years, the record shows that the 
purchasers at the foreclosure sale under the power con-
tained in the deed of trust and their grantees have paid 
taxes on the land ever since 1907. Two of the appellants 
who executed the deed of trust lived on the land at the 
time of its sale under the power contained therein. They 
moved off of the land after the foreclosure, and, although 

. they continued to live in the same vicinity, never exer-
cised any other acts of ownership over the land, or at-
tempted to do so. In 1922 appellants went to one of 
their attorneys in the present suit, who was then an ab-
stracter of titles, but who had not yet been admitted to 
practice law, and stated facts under which they claimed 
the land to him. He advised them that he thought that 
they might recover the land. This shows at least that 
they had knowledge of the facts upon which they based 
their claim at that time. Notwithstanding this, they 
delayed bringing their suit until some time in 1925. Dur-
ing this time Mrs. Flenniken, who claimed title to the 
land under deed from the purchasers at the foreclosure 
sale, executed an oil lease as sole owner of the land. She 
thus bound herself to the lessees for the performance of 
the covenants in her lease, and upon faith of her owner-
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ship they commenced extensive drilling on the land for 
oil and gas. They paid Mrs.- Flenniken the sum of 
$20,000 under the ],.ease, and also over $32,000 in royalties. 
Before tbe suit was commenced, in 1925, the original 
mortgagees and the trustees under the mortgage had 
died. Alymer Flenniken had also died. After the pur-
chase of the land by the firm of Marsh & Flenniken, 
Flenniken alone looked after it, because he had been 
reared in that part of the county where the lands were 
situated. These persons might have shed light upon the 
question of appellants' claim of title. Alymer Flen-
niken died after 1922, and thus appellants waited until 
appellees could not prove any facts known by him with 
regard to the claim of title of appellants. It will be re-
membered that appellants admitted themselves that they 
knew in 1922 of the facts under which they claim title. 
The widow of Seaborn Sanders, from whom appellants 
claim to inherit the land, died in 1919. 

Under these circumstances, appellants' claim should 
not in equity be enforced. After the changes of situation 
during all of these years, after the changes in title, after 
the execution of the oil lease and the subsequent dis-
covery of oil, and after evidence of the facts upon which. 
they base their title has been lost by the death of disin-
terested witnesses who best knew them, equity will not 
now enforce a claim which it seems would not likely have 
been asserted if oil had not been discovered on the land. 
The undisputed evidence shows that the land was com-
paratively worthless except for the mineral rights. They 
could not rest on their rights and see appellee expend 
great sums of money in exploring for oil and gas, and, 
after the land had suddenly and unexpectedly made a 
great increase in value on account of this, come into a 
court of equity, and demand the enforcement of their 
rights. 

Therefore the chancellor properly held that they 
were barred of relief under the doctrine of laches, and 
the decree will be affirmed.


