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MarTiN v. STREET IMPROVEMENT District No. 349,

Opinion delivered November 11, 1929,

1. MUNICIPAL CORPORATIONS—STREET IMPROVEMENT DISTRICT—ATTOR-
NEY’s FEE—Evidence held to justify a finding that a contract for
a fee to an attorney of $1,000 for professional services in organ-
izing a street improvement district, and helping the commissioners
to make assessments, was so improvident as to demonstrate its
unreasonableness.

2. MUNICIPAL. CORPORATIONS—STREET IMPROVEMENT DISTRICT—LIA-
BILITY FOR COSTS.—An attorney of a street improvement district
was entitled to recover whatever costs ‘were legally advanced by
him in suits to establish the district, and in suits seeking to in-
validate assessment of benefits made by the assessors.

4. MUNICIPAL CORPORATIONS—STREET IMPROVEMENT DISTRICT—LIA-
BILITY FOR COSTS.——The attorney of a street improvement district
had no auth :iv to advance costs for suits brought by the dis-
trict against um,\.\,recover them as costs expended for the

- benefit of the district. -

5. TRIAL—CREDIBILITY OF WITNES3ES.—The jury are the judges of the
credibility of witnesses testifying in a trial.

6. APPRAL AND ERROR—CONCLUSIVENESS OF VERDICT.—A verdict ren-

" dered upon competent evidence and under proper instructions is
binding on appeal.

7. APPEAL AND ERROR—REMAND FOR NEW TRIAL.—Since a verdict is an
entity and cannot be divided by the trial court, held, where plain-
tiff was entitled to recover substantial amount upon a gquantum
meruit basis, and a verdict is set aside for failure to award him
anything, the cause will be remanded with directions to grant
plaintiff a new trial in the whole case, and not merely to submit
the issue as to the amount to be recovered by plaintiff.

Appeal from Pulaski Circuit Court, Second Divi-

sion; Richard M. Mann, Judge ; reversed.
STATEMENT OF FACTS.

This is the second appeal in this case. Melbourne M.
Martin instituted separate actions in the circuit court
against Street Improvement District No. 349 of Little
Rock, Summit Street Anncx thereto and Marshall Street
Annex thereto, to recover attorney’s fees alleged to be
due him, and certain court costs which he he had
expended in the formation of the orlgmal distmct and
the annexes thereto. In each case the district denied
owing the plaintiff anything, and sought to recover ille-
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gal and excessive fees which it alleged had been paid to
the plaintiff. .

Upon appeal to this court it was held that, where a
contract between the commissioners of a street improve-
ment district and an attorney is so improvident as to
demonstrate its unreasonableness, the contract is treated
as being void, and the attorney’s recovery must be on a
quantum meruit basis. It was further leld that where
services were rendered to an improvement district with-
out any agreement with the attorney as to the amount of
his compensation, the jury must determine from the evi-
dence the value of his services. For certain errors com-
mitted in the course of the trial the judgment was re-
versed, and the case was remanded with directions to
submit to the jury the question of the fee to which the
appellant was entitled under instructions conforming to
the law as announced in the opinion. Martin v. Street
Improvement District No. 349, 178 Ark. 588, 11 S. W.
(2d) 469. > )

Upon the remand of the case Martin was a witness
for himself. According to his testimony, he had been paid
certain fees by the commissioners for the organization
of the original district, and also for the Summit Street
Annex. He is not asking for any fee as to these districts.
Martin detailed the work he had done for the district in
the organization of the Marshall Street Annex, and in
helping the commissioners to make the assessments
thereon. He made a contract with the commissioners of
the district for an attorney’s fee of $7,000, and they
issued him certificates of indebtedness for that amount.
Twelve attorneys who testified as expert witnesses for
Martin, after having heard read a hypothetical question
containing a statement of the services performed by Mar-
tin for the district, testified that a fee of $7,000 was rea-
sonable, or at least that it was not so improvident as to
demonstrate its unreasonableness.

On the part of the defendant lawyers were intro-
duced who testified that the fee was unreasonable, and
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that, on a fee allowed on a percentage basis, two per cent.
would be reasonable, and this would be a very much less
sum than $7,000. On the part of the defendant evidence
was introduced tending to show that Martin had received
excessive fees on the original district, and on the Sum-
mit Street Annex. Other facts will be stated or referred
to in the oplmon

The jury -returned three separate verdiets, which
read as follows:

‘““We, the jury, find for the defendants board of
commissioners on Marshall Street Annex.”’

‘“We, the jury, find for the plaintiff, M. M. Martin,
on the original district, No. 349.”

‘“We, the jury, find for the plamtlﬂ" M. M. Martin,
on the Summit Street Annex.”’

June P. Wooten, for appellant.
Lewis Rhoton, for appellee.

Harr, C. J., (after stating the facts). Counsel for
appellant, Martin, contends that the court erred in not
setting aside the verdict in favor of the defendant on
the Marshall Street Annex on the ground that, under the
undisputed evidence, he was entitled to recover certain
court costs advanced by him in the formation of the
annex, and for fees based on a quantum meruit basis.
Under the evidence introduced the jury had a right to
find that the contract made by the commissioners for a
fee of $7,000 on the Marshall Street Annex was so im-
provident as to demonstrate its unreasonableness. While
the evidence for Martin tends to establish the reasonable-
ness of the fee, still there was sufficient evidence to war-
rant a finding against him on his contract for a fee of
$7,000. Evidence was adduced by the defendant tending
“to show the amount of the bond issue, and Martin himself
testified as to the various services performed by him and
the costs advanced by him in these suits. When the
amount of the bond issue is considered with reference
to the various suits relating to the formation of the dis-
trict, the jury might have found that a fee of $7,000 was
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S0 impf*ovident as to demonstrate its unreasonableness.
Hence there was no error in the finding of the jury on
this branch of the case. :

‘When this finding was made the contract would be
treated as being void, but in such a case the attorney
would be entitled to recover on a quantum meruit basis.
It is sought to uphold the verdict, however, on the ground
that the amount of fee which Martin might claim on a
quamtwm meruwit basis was only established by his own .
testimony, and that thus the case falls within the prin-
ciples of law announced in Skillern v. Baker, 82 Ark. 86,
100 S. W. 764, 118 Am. St. Rep. 52, 12 Ann. Cas. 243,
and later deCISIOIlS of this court, to the effect that, Where
the witness is interested in the result of the suit, his
testimony cannot be considered as uncontradicted, and
the case must go to the jury. Martin’s right to recover
upon a quantum meruit basis does not depend alone
upon his testimony The extent of his services was stated
in detail to the jury, and, according to all the lawyers
who testified in the case, he was entitled to recover
some substantial amount. They only differed as to the
amount of his recovery. In this connection it may be
stated that Martin was entitled to recover whatever costs
were legally advanced by him in the suits brought seek-
ing to establish the district. He would have a right to
defend the districts or the commissioners from any suit
seeking to invalidate it or to overthrow the assessment
of beneﬁts made by the assessors, and to advance costs
in such suits. He would not have a right, however, to
advance costs for suits brought by the district agamst
him, and to recover them as costs expended for the beneﬁt '
of the district.

Upon the appeals of the defendant district, on their
cross-complaint against Martin to recover illegal fees
advanced him in the original distriet and in the Summit
"Street Annex, but little need be said. Upon the former
appeal it was held that a suit for the recovery of exces-
sive fees paid to an attorney is barred by the three-year
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statute of limitation. On this branch of the case the testi-
mony is in irreconcilable conflict, and the jury by its
verdict has found the disputed question of fact in favor
of Martin, and against the district in the suit against the
original district, and in the suit against the Summit
Street Annex. No useful purpose could be served by set-
ting out this testimony in detail, for the jury was the
judge of the credibility of the witnesses. We deem it
sufficient to say that the issues raised by the cross-com-
plaint of the original district and of the Summit Street
Annex were submitted to the jury upon competent evi-
dence, and under proper instructions. Therefore the ver-
dict of the jury is binding upon us on appeal, and the
judgment in each of these cases will be affirmed.

In the suit against the Marshall Street Annex the
judgment must be reversed because, under the undis-
puted evidence, Martin was entitled to recover some sub-
stantial amount upon a quantum meruit basis. We can- .
not, however, remand the case to be submitted to the jury
upon this issue alone. The practice in this State has been
that, when a verdict is set aside as being inadequate, the
colirt must grant a new trial in the whole case. The rea-
son is that a verdict, as the foundation of a judgment at
law, is an entity, and cannot be divided by the trial court.
Hence under our rules of practice we cannot remand the
case for a new trial of the issues as to the amount to be
recovered by Martin for his attorney’s fee and for costs
advanced by him in the Marshall Street Annex case, but
the case must be remanded for a new trial. Krummen
Motor Bus & Taxi Co.v. Mechanics’ Lumber Co., 175 Ark.
750, 300 S. W. 389.

Therefore the judgment as to the Marshall Street
Annex will be reversed, and the case remanded for a new
trial. ‘
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