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MorToN v. STATE.

Opinion delivered October 21, 1929.

1. HOMICIDE—ASSAULT WITH INTENT TO KILL—SUFFICIENCY OF EVI-
pENCE—Evidence in a prosecution for assault with intent to kill
held to sustain a conviction.

2. HOMICIDE—ASSAULT TO KILL—ADMISSIBILITY OF EVIDENCE.—In a
prosecution for assault with intent to kill a brother, evidence that,
before shooting of his brother, defendant came to another broth-
er’s house to punish him for threatening to report defendant for
selling liquor, and that he shot at the other brother and knocked
his brother’s wife down, after which he shot the prosecuting wit-
ness for having reported him to the officers for selling whiskey,
held admissible to show defendant’s abandoned disposition, and
his motive for shooting his brother.

3. CRIMINAL LAW—OPENING STATEMENT OF PROSECUTING ATTORNEY.—
Where testimony as to an occurrence just before defendant shot
his brother was admissible, it was proper for the prosecuting
attorney to outline same in his opening statement.

4. HOMICIDE—ASSAULT TO KILL—EVIDENCE AS TO INTENT.—In a prose-
cution for assault with intent to kill, testimony that defendant
was an expert shot to show that if he had wanted to do so he
could have killed the prosecuting witness, instead of wounding
him, held not admissible to show the intent with which the shots
were fired. '

5. HOMICIDE—EVIDENCE AS TO COLLATERAL MATTER.—In a prosecution
for.assault with intent to kill, testimony concerning a previous
liquor raid on another’s house, and concerning an accusation that
defendant gave the officers information leading to the raid, was
properly excluded as collateral and immaterial.

6. WITNBESS—EXAMINATION AS TO BIAS AND CREDIBILITY.—In a prose-
cution for assault with intent to kill, it was permissible for the
prosecuting attorney to question defendant’s witnesses as to
whether they had not espoused defendant’s cause and sided with
him, to disclose their bias and test their credibility.

7. WITNESSES—ADMISSIBILITY OF TESTIMONY.—In a prosecution for
assault with intent to kill witness, who was shot in the arm and

. leg, where defendant testified that he shot only once at wit-
ness’' hand to prevent him from drawing his pistol, testimony
of a physician that the wounds inflicted could not have been
caused by one bullet was admissible.

Appeal from Miller Circuit Court; W. H. Arnold,
Sr., Special Judge; affirmed,
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Hal L. Norwood, Attorney General, and Robert F.
Smith, Assistant, for appellee.

Humprreys, J. Appellant was indicted, tried and
convicted in the cireunit court of Miller County for the
crime of assaulting John Morton, his brother, with intent
to kill him, and, as a punishment for the crime, was ad-
judged to serve a term of five years in the State Peni-
tentiary, from which judgment an appeal has been duly
prosecuted to this court.

Appellant assigns as reversible error the insuffi-
ciency of the evidence to support the verdict. The record
of the testimony introduced by the State reflects that on
the 3d day of June, 1929, appellant, in company with his
brother Joe, came to the house of Frank Morton, an-
other brother, and accused him and his wife of saying
they were going to turn him (appellant) in for selling
whiskey, and, when Mrs. Frank Morton confirmed the
report, he hit her twice, the second blow knocking her
senseless; that, when Frank interposed to proteect his
wife, he (appellant) drew his pistol on him and chased
him across the street into Frank Cornutt’s home, and
shot into the house several times; that about that time
John Morton drove up in his car and inquired of Joe
what was wrong, and, upon being informed that Allen
(appellant) had been shooting into Cornutt’s house, he
turned on John, accused him of reporting him to the of-
ficers, threatened to kill him, and proceeded to strike. him
over the head with his pistol, and, when John knocked
the second kick off, appellant shot John twice, once in
the hand and once in the leg, and was attempting to shoot
him again, when Joe interfered and prevented him from
doing so; that John-was unarmed at the time, and said
and did nothing to cause appellant to shoot him.

The testimony thus detailed is of a substantial
nature, and sufficient to support the verdict and judgment.

Appellant also assigns as reversible error certain
remarks by the prosecuting attorney relative to what oc-
curred in the home of Frank Morton, and across the road
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at the home of Frank Cornutt, a few minutes before he
struck and shot John Morton, and the subsequent intro-
duction of testimony in support-of the statement. The
evidence was admissible to show appellant’s abandoned
disposition, his purpose in being there, and his motive
for shooting John Morton. According to the State’s tes-
timony, appellant came to Frank Morton’s house to ad-
minister punishment to him and his wife for threatening
to report him to the officers for selling liquor, and, in
carrying out his purpose, knocked Mrs. Frank Morton
down, chased Frank across the road into Cornutt’s home,
and fired into the Cornutt house, after which he turned
upon John Morton, and, for the same declared reason,
struck him and shot him twice. The whole affair oc-
curred in the space of about fifteen minutes, and was
really one broil resulting from the same cause. As the
testimony was admissible, it was proper for the prose-
cuting attorney to outline same in his opening statement.

Appellant also assigns as reversible error the ex-
clusion of W. B. Thorpe’s testimony, to the effect that
appellant was an expert shot with rifle and pistol, and
the testimony of other witnesses to the effect that Mrs.
Cornutt cursed officers who made a liquor raid, some time
prior to this occurrence, on their home, and concerning
an accusation by Frank Cornutt, Frank Morton and their
wives that appellant gave officers information that led
to the raid.

Appellant’s purpose in offering testimony relative
to being an expert shot was to show that he could have
* killed instead of wounding John Morton, had his intent
been to kill him. This does not follow as a necessary con-
clusion, for, in his excitement, he may have missed his
mark. Appellant and his brother. John were so close
together that a nonexpert could have killed him as easily
as an expert shot. We do not think the testimony was
admissible as tending to show the intent with which ap-
pellant fired the shots.



200 MorTON v. STATE. [180

The other pieces of testimony were collateral and
immaterial, as they related to a liquor raid made on
Frank Morton’s home quite awhile before this occurrence.

Appellant also assigns as reversible error the ac-
tion of the court in allowing the prosecuting attorney to
ask certain witnesses whether they had not espoused his
cause and sided with him. The questions were permis-
sible to disclose the bias of the witnesses, and to test
their credibility.

Appellant also assigns as reversible error the action
of the court in allowing the prosecuting attorney to in-
troduce Dr. Robison to show that the wounds inflicted
upon John Morton were of such nature that one bullet
could not have caused them both. The State introduced
witnesses to show appellant fired two shots, one piercing
the hand and one the leg of John Morton. Appellant
testified that he only fired one shot at John Morton, which
struck him in the hand, and that his purpose in firing
it was to prevent him from drawing his pistol, which John
was attempting to do. Dr. Robison’s testimony was in-
troduced to rebut this testimony of appellant, and was
properly admitted as rebuttal testimony.

Appellant also assigns as reversible error the court’s
action in giving instructions numbers 1, 5,6, 7 and 8, and
in refusing to give appellant’s requested instruections
numbers 12, 15 and 19.

It would extend this opinion to great length should
these instructions be set out in full herein. Suffice it to
say that we have carefully read the instructions, and
determined that those given by the court were correct
declarations of law applicable to the facts in the case,
and that the instructions requested by appellant and re-
fused by the court were fully covered by other instrue-
tions which the court gave.

No error appearing, the judgment is affirmed.



