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Fowwrer v. Untonan Lire Insurance CoMPany,

Opinion delivered October 14, 1929.

1. INSURANCE—CONSTRUCTION.—Policies of insurance should receive
a liberal and reasonable construction in favor of the beneficiaries
instead of the insurer.

2. INSURANCE—CONSTRUCTION.—The rule of liberal construction of
policies in favor of the beneficiaries does not mean that you can
select the certificate or the application alone, where both parties
have agreed that the application, certificate and by-laws shall
constitute the contract.

3. INSURANCE—CONSTRUCTION IN CASE OF DOUBT.—If any doubt exists
as to the construction of an insurance contract, it should be inter-
preted against the party who drew the contract.

4. CONTRACTS—CONSTRUCTION AS A WHOLE—In construing a con-
tract, the intention of the parties is to be gathered, not from par-
ticular words and phrases, but from the whole context of the
agreement.

5. CONTRACTS—CONSTRUCTION AS A WHOLE.—In construing a con-
tract, every word in the agreement must be taken to have been
used for a purpose, and no word should be rejected as mere sur-
plusage if the court can discover from the whole instrument any
reasonable purpose.

6. CONTRACTS—GIVING EFFECT TO ALL PROVISIONS.—A construction
which entirely neutralizes one provision of a contract should not
be adopted if the contract is susceptible for another construction
‘which gives effect to all its provisions.

7. INSURANCE—RIGHTS UNDER REINSURANCH AGREEMENT.—An insur-
ance company which had reinsured the contracts of another in-
surer, and thereby absolutely assumed the other's liability, had
no rights which the original insurer did not have at the time the
reinsurance agreement was entered into.

8. INSURANCE—RIGHT OF BENEFIT SOCIETY TO INCREASE RATES.—Where
the insured agreed with the insurer that the application, policy
and by-laws of the insurer should be the contract, and the by-laws
provided that the assessment rates could be increased, a reinsurer
did not violate the contract by increasing such rates.

Appeal from Benton Chancery Court; Lee Seamster,
Chancellor; affirmed.

E. M. Fowler, for appellant.

J. V. Walker, W. B. Sorrels, Creed Caldwell, Bullion
& Harrison and Duty £ Duty, for appellee.

MEemaFFy, J. On the first day of October, 1914, the
appellant, L. W. Fowler, made application for member-
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ship in the Mutual Aid Union, and was 1ssued a certificate
by said company. The application stated that it was
understood that the value and conditions of the certificate
for membership to be issued on this application shall be
as follows: The application then states that, if death
should occur within the first six months, the benﬁclary
shall receive $75, and that the value of the certificate
would then increase $12.50 per calendar month until the
value of the certificate was $1,000; provided that prompt
and due payment be made of all assessments as pro-
vided by the by-laws and regulations of the Mutual Aid
Union. The assessment was to begin at 38 cents and
‘reach its maximum at $1.18.

This was a mutual assessment company, and the ap-
pellant paid his assessments from 1914 up until Decem-
ber, 1926, when the Mutual Aid Union entered into a
reinsurance contract with the appellee.

The .application also contained the provision that it
should be considered-a part of the contract for member-
ship, and that, if the application was .accepted and cer-
tificate issued, the applicant accepted the by-laws and
regulations with all amendments governing the Mutual
Aid Union, and appointed and constituted J. W. Walker,
R. H. Whitlow and J. E. Felker, the officers of the Mutual
Aid Union, jointly, and their successors, to be his lawful
attorney in fact to cast his vote at the annmnal election
on the first Tuesday in January of each year, not only
on the question of the election of the directors, but any
other question arising for consideration. This power of
attorney was never revoked by appellant, and this ap-
plication was a part of the contract and a warranty by
the member. ,

From the application there was issued to appellant
a certificate in Circle No. 3, certificate No. 822. It pro-
vided for the payment of the amounts mentioned in the
application within thirty days after the receipt at the
home office of satisfactory proof of the death of the ap-
plicant.
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After the reinsurance contract was entered into be-
tween appellant and the Mutual Aid Union, the appellee
wrote appellant a letter, and enclosed him a notice of the
reinsurance agreement. It expressly stated in the letter
that it assumed the liabilities of the Mutual Aid Union to
its members and certificate holders, and would carry
out the agreement of the Mutual Aid Union with the
members,-subject to the terms of the transfer.

The letter also stated: *“Kindly attach the enclosed .
certificate of assumption to your membership certificate,
which is all that is necessary, and hereafter address all
communications and make your remittances for assess-
ments to the Unionaid Life Insurance Company, Rogers, -
Arkansas.”’ '

The certificate of assumption accompanying said
letter reinsured and assumed all liability under certificate
No. 822, but expressly stated that this contract is made

.in conformity with the reinsurance contract between the
Unionaid Life Insurance Company and the Mutual Aid
‘Union, filed with and approved by the Commissioner of
Insurance and Révenues of the State of Arkansas, ete.

Appellee sent appellant a notice on June 17, 1928,
advising him that his rate for the month of June under
the certificate that he held would be $1.92, and stated cer-
tain options that he might have.

The reinsurance contract provided that the payment
of the premium or assessment should be determined by
the acceptance of the terms and provisions.

The appellant in his application, as we have already
said, provided that the application and certificate, to-
gether with the by-laws, are taken and construed as a
part of the agreement. In other words, appellant’s con- -
tract was not simply the certificate, but it was the applica-
tion, the certificate and the by-laws of the company. This
was the agreement of the parties. This was the contract.
_ The articles of incorporation of the Mutual Ajd
Union provided: ‘‘The board of directors shall have
power to adopt and execute such plans and systems of
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insurance as they may deem for the best interests of
the corporation; to fix and determine the amount for
which the policy or certificate shall be issued, rates and
amounts of assessments or premiums, and the terms and
manner of payment thereof; to make, alter or repeal
hy-laws, rules and regulations for the transaction of the
business of the corporation, and as they may deem ex-
pedient.”’

At the time that appellant made his application and
received a certificate in 1914, one of the by-laws in force
provided: ¢ Any amendment, alteration or addition to
this instrument must be proposed by one of the directors,
and must have the unanimous support of the board of
directors before being accepted.”’

Tt further states: ‘“The association retains the
right and privilege to call inereased, additional or extra
assessments for those members belonging to circles or
in the step-rate divisions, as is necessary or deemed ex-
pedient by the board of directors.’’

The appellant first contends that the lower court
committed reversible error in finding that appellee had
a right to adjust the rate of insurance premiums which
appellant had been paying, and he bases this contention
on the fact that the application and certificate fixed the
amount of assessments, the minimum being 38 cents and
the maximum $1.18, and contends that this was a written
contract between the appellant and the Mutual Aid
Union, and that appellant had no right to change this
written contract without his consent.

If the certificate and application constituted the
whole contract, appellant’s contention would be correct.
But the certificate and application did not constitute the
whole contract. It was expressly agreed by the parties
that the by-laws of the association should be a part of
the contract, and the by-laws aunthorized the increase
of rates. :

Appellant first cites and relies on the case of Ameri-
can Insuranmce Union v. Rowland, 177 Ark. 875, 8 S. W.
(2d) 452. 1In that case, among other things, we said:
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‘“In the instant case the undisputed proof is that the
appellant did not send to the insured a copy of the merger
contract, and that it was not attached to the policy, but
the letter sent stated that the appellant assumed the
original contract, and that contract had the disability
clause, and the insured was never notified until two years
after the maximum assessment had been reached, and
in the instant case the suit was based on the original
certificate. In the Knight case it was based on the
merger contract. * * * Mrs. Robinson never re-
ceived the merger contract, and never heard of it. In
the instant case, Mrs. Vandment never received it, and
the only thing she ever heard about it was that the letter
stated it was on file with the Insurance Department.”’

But we also said in that case: ‘“Both parties to the
contract are bound by it, but they are bound by all the
provisions. The cardinal rule in the interpretation of

- contracts is to ascertain the intention of the parties and

give effect to that intention, if it can be done consistently
with legal principles.”” American Ins. Union v. Rowland,
177 Ark. 875, 8 S. W. (2d) 452.

Policies of insurance should receive a liberal and
reasonable construction in favor of the beneficiaries. But
that does not mean you can select the certificate or the
application alone in cases where both parties have agreed
that the application, certificate and by-laws shall con-
stitute the contract. The intention of the parties mani-
festly was that the by-laws constituted a part of the con-
tract, and the parties were bound to know that the by-
laws authorized a change in the assessments. If any
doubt existed as to the construction of the contract, it
should be interpreted against the party who has drawn
the contract, that is, the insurance company. But in
this case there can be no doubt about the meaning of the
contract.

—1}Tt is also a well-settled rule in construing a contract
that the-intention of the parties is to be gathered, not
from particular words and phrases, but from the ‘whole
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context of the agreement. In fact, it may be said to be a
settled rule in the construction of contracts that the in-
terpretation must be upon the entire instrument, and not
merely on disjointed or particular parts of it. The whole
context is to be considered in ascertaining the intention
of the parties, even though the immediate object of in-
quiry is the meaning of an isolated clause. Every word
in the agreement must be taken to have been used for a
purpose, and no word should be rejected as mere sur-
plusage if the court can discover any reasonable purpose
thereof which can be gathered from the whole instrument.
The contract must be viewed from beginning to end, and
all its terms must pass in review, for one clause may
modify, limit or illuminate the other. Taking its words
in their ordinary and usual meaning, no substantive
clause must be allowed to perish by construction, unless
insurmountable obstacles stand in the way of any other
course. Seeming contradictions must be harmonized, if
that course is reasonably possible. Each of its provi-
sions must be considered in connection with the others,
and, if possible, effect must be given to all. A construe-
tion which entirely neutralizes one provision should not
be adopted if the contract is susceptible of another
which gives effect to all of its provisions. American
Ins. Union v. Rowland, 177 Ark. 875, 887" W (2d)-452;
6 R. C. L. 837-8. '~

And in the instant case, if the entire contract is con-
sidered, there can be no doubt that the right to change
or raise the rates was agreed to, and that the appellant
authorized the officers of the company to act as his attor-
ney in fact and cast any vote that he might cast.

The appellant next calls attention to dmerican Insur-
ance Union v. Robinson, 170 Ark. 767, 281 S. W. 393. In
that case the court said:

¢“The rider which the Home Protective Association
of Springdale, Arkansas, attached to the certificate of in-
surance issned to Mary S. Robinson by the American
Mutual Benefit Association of Jonesboro was an absolute

¢
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assumption of liability under certificate No. 908, class
4, issued by the latter fraternal organization to Mrs. Rob-
inson. Her certificate and roll numbers were changed
for the purposes of designation and reference, but the
rider did not attempt to change her membership or the
terms of her original contract. It contained no provi-
sion requiring her to accept the rules and by-laws of the
Home Protective Association of Springdale, nor did it
contain a notification that her certificate would be con-
trolled or governed by them.’’

This contract is made in conformity with the rein-
surance contract between the Unionaid Life Insurance
Company of Rogers, Arkansas, and the Mutual Aid Union
of Rogers, Arkansas, of date December 14, 1926, filed
with and approved by the Commissioner of Insurance
and Revenues of the State of Arkansas, and certified
to by him as fully protecting the interest of all the cer-
tificate holders of the Mutial Aid Union of Rogers,
Arkansas. The notice also provided that liabilities were
assumed, and would be carried out subject to the terms
of the transfer.

We agree with the appellant that appellee had no
rights which the Mutual Aid Union did not have at the
time the reinsurance agreemént was entered into, but
we do not agree that the Mutual Aid Union could not
raise the rates. This, as we have already stated, was
expressly provided for in the by-laws which were a part
of appellant’s contract.

Appellant calls attention next to the case in 173 Ark.
where an attempt was made to adjust rates. In that
case we said:

‘“These contracts provided that, when the assured
became a member or policyholder of the association, he
should pay an initial assessment, which thereafter should
increase and be payable at the rate of one cent per month
during the membership until the 78th month from the
date of the policy, when the maximum assessment would
be reached.”” Mutual Relief Association v. Ray, 173
Ark. 9, 292 S. W. 396.

—
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And we also said in that case: ‘‘Section 5 of the
by-laws provides, in part, as follows: ‘The revenue of
this association shall be derived from a policy or inci-
dental fee, the amount of which shall be fixed by the board
of directors, and may be raised or lowered at any fime
as necessity may require. This fee shall be paid when
the application is made for membership, and shall be
used in defraying expenses incurred in the completion of
a company in this association.’

““A mere glance at this section shows that it has no
reference whatever to the assessments or premiums
which the members had to pay in order to keep alive the
policies of insurance. There is no provision in the pol-
icy or in the by-laws of the association which binds the
policyholder to any by-laws of the association that might
thereafter be adopted or any rules or regulations that it
might become necessary for the association to adopt
thereafter in order to conform to any future laws enacted
for the government of mutual assessment benefit asso-
ciations. Therefore it is manifest that the appellant
had no authority, under the contract and by-laws of the
association in existence at the time the policies in con-
troversy were issued, and the laws governing assess-
ment associations at that time, to increase the premium

rates beyond those specified in the contracts of
insurance.’’

The difference between that case and this is that the
authority given there was to raise the incidental fee, and,
as the court held, had no reference whatever to assess-
ments. In that case there was nothing to bind the pol-
iecyholder to any by-laws or any rules or regulations. In
the instant case the appellant contracted that the by-
laws should be a part of the contract of insurance, and
agreed for a ¢hange of rates; agreed to be bound by the
by-laws of the association, and designated the officers
as his attorneys in fact to vote for him at the annual
election.



We therefore conclude that there was no violation
of the contract by the appellee. Since we hold that the
appellee had a right to change the rates under the con-
tract, and that there was no violation of the contract by
it, it becomes unnecessary to discuss or decide the-other
questions discussed by the attorneys. .

The chancellor’s finding is supported by the evi-
dence, and the decree is therefore affirmed.



